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MONTGOMERY COUNTY
TRANSPORTATION IMPROVEMENT DISTRICT
RESOLUTION NUMBER 2021-68
RESOLUTION APPROVING THE MINUTES
OF THE REGULAR BOARD MEETING OF SEPTEMBER 13, 2021
OF THE MONTGOMERY COUNTY TRANSPORTATION IMPROVEMENT DISTRICT
BOARD OF TRUSTEES
WHEREAS, the Board of Trustees of the Montgomery County Transportation Improvement District
(TID) did meet in the regular board meeting on October 4, 2021; and
WHEREAS, the TID Board has reviewed the minutes of the September 13, 2021, meeting and
found them, as prepared, to be a full and accurate account of mentioned meeting.
BE IT THEREFORE RESOLVED, by the Board of Trustees of the Montgomery County
Transportation Improvement District that the minutes of the regular board meeting on September 13, 2021,
are hereby approved as prepared and appended to this resolution.
BE IT FURTHER RESOLVED copies of this resolution be provided to the TID Secretary Treasurer
and the Executive Director.
Adopted the 4th day of October, 2021.
____________________________________________________________________
Chairperson, Montgomery County Transportation Improvement District

Attest: ______________________________________________________________
Secretary/Treasurer
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MINUTES OF THE SEPTEMBER 13, 2021 BOARD MEETING
The two hundred and fiftieth meeting of the Montgomery County Transportation Improvement District (TID)
Board of Trustees convened in the Board of Election Meeting Room on the Mezzanine level of the
Montgomery County Administration Building on September 13, 2021 at 2:00 PM.
Mr. Meyer called the meeting to order at 2:03 PM.
VOTING BOARD

STAFF
Steve Stanley, Executive Director
Crystal Corbin, Deputy Director
Vanessa Glotfelter, Director of Engineering
Veronica Hull, Manager of Support Services
Mike Eddy, Project Manager
Bev Shillito, General Counsel

Art Meyer
Walt Hibner
Tom Tatham
David Bills
EXCUSED ABSENCE
Stephanie Singer

OTHERS IN ATTENDANCE
Erik Collins, Montgomery Co. Economic Dev.
Penny Rike, E.L. Robinson
Jay Hamilton, Mead & Hunt
Mimi Rasor, Rasor Communications
Nick Yeretzian, Kleingers

Frank Aransky, American Structurepoint, Inc.
Andy Shahan, LJB, Inc.
Nick Yeretzian, Kleingers
Brian Toombs, Burgess & Niple, Inc.
Neil Schwartz, CESO
Todd Hanahan, CESO

■ Minutes of August 9, 2021 {Resolution 2021-63}
Mr. Meyer referred the Board to Resolution 2021-63 and the minutes for the August 9, 2021 TID Board
meeting, copies of which were included in the Board Packet.
Following discussion and response to Board questions and comments, adoption of Resolution 2021-63,
approving the minutes of the August 9, 2021 TID Board Meeting, as presented, was moved by Mr. Bills,
seconded by Mr. Hibner, and unanimously approved.
■ Financial Report: August 2021 {Resolution 2021-64}
Mr. Meyer referred the Board to Resolution 2021-64 and the Financial Report for August 2021, copies of
which were included in the Board Packet.
Ms. Corbin provided the Board with a brief update on the annual audit. She reported that Mr. Fraunfelter
had confirmed the completion of the audit. She added that it would now be necessary to wait for State
Auditor’s Office to review and accept the audit report.
Ms. Corbin referred the Board to Page 1 of the Report concerning the Operating Fund (#700) and noted
the receipt of $300,000 from Montgomery County for the 2021 Guarantee specified in the TID’s Mutual
Services Agreement with the County. She pointed out the expenditure of $19,987 for the commercial
insurance policy renewal previously approved by the Board. She added that she had requested a quote
for the addition of cyber-security coverage and would follow-up with more information to the Board.
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Ms. Corbin referred the Board to Page 2 of the Report concerning the Austin Road Fund (#702). She
pointed out the receipt of a debt services payment for the Austin Aesthetics Project SIB Loan. Ms. Corbin
also noted the payment of $10,403.39 to Five Rivers MetroParks to reimburse unspent funds at the closeout of the Deeds Point Pedestrian Access Bridge Project. She highlighted a debt service payment in
connection with the Lower Miamisburg Road Project and explained that the receipt of corresponding
revenue would appear in the September Report.
Ms. Corbin referred the Board to Page 14 of the Report concerning the I70/75 Development Fund (#707).
She explained that a reimbursement of $96,688.38 from the ODOT SIB Loan was for third-party costs
incurred by the TID. Ms. Corbin explained that a receipt of $738,290.37 was a partial advance of Union
TIF funds from the County Auditor’s Second Half Property Tax Settlement to allow the payment of invoices
for work underway as a result of the 2021 City of Union Projects Agreement. She also highlighted the
receipt of $25,000 from the City of Dayton and a corresponding payment to the City of Vandalia under the
terms of the US-40 Project Maintenance Agreement.
Ms. Corbin referred the Board to Page 21 of the Report concerning the 675 Development Fund (#710).
She noted that the formal SIB Loan Agreement had been provided by the Attorney General’s Office and
was circulating among the stakeholders for approval and signature. Ms. Corbin explained that the TID
would immediately submit an invoice to ODOT to recoup expenditures to date and pay the TID’s project
management fee.
Ms. Corbin referred to the bank reconciliation summary on Page 25 of the Report and noted that an
unrestricted cash balance of $1,122,162.12 as of August 31, 2021. Ms. Corbin added that the carrying
cost shown for the US-40 Project of $92,512 included a $60,000 retainage being held by JobsOhio from
the OSIP grant. She also noted that a pending SIB Loan draw would further reduce carrying costs for the
project.
Following discussion and response to Board questions and comments, adoption of Resolution 2021-64,
approving the August 2021 Financial Report, as presented, was moved by Mr. Hibner, seconded by Mr.
Bills, and unanimously approved.
■ Bills & Expenses: August 2021 {Resolution 2021-65}
Mr. Meyer referred the Board to Resolution 2021-65 and the summary of bills and expenses for August
2021, copies of which were included in the Board Packet.
Ms. Corbin highlighted payments that the Executive Director, Deputy Director, and Director of Engineering
had authorized. She noted:
(1) A payment to Charles E. Harris & Associates of $3,128 for audit services,
(2) As discussed during the Financial Report, a payment of $19,987 to Marsh & McLennan Agency for
the annual TID insurance renewal,
(3) A payment to CTL Engineering under the 70/75 Airport Logistics Access Project for inspection
services, for which the TID would be reimbursed for 80% and 20% of the cost, respectively, from
the TRAC allocation and the Project SIB Loan,
(4) A payment to MVC Limited of $6,500 for aerial photos of the Martindale/Frederick Waterline Project
area before construction, and
(5) A payment of $445.14 to the Montgomery County Treasurer related to the purchase of property on
Whisper Drive in Miamisburg in anticipation of an upcoming 6th amendment of the Miamisburg
Project Management & Financing Agreement.
Following discussion and response to Board questions and comments, adoption of Resolution 2021-65,
approving the payment of bills and expenses for August 2021, as presented, was moved by Mr. Bills,
seconded by Mr. Tatham, and unanimously approved.
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Jackson Road Access & Improvement Project
■ JobsOhio 629 Application {Resolution 2021-66}
Mr. Meyer referred the Board to Resolution 2021-66 authorizing an application to JobsOhio for the Jackson
Road Access & Improvement Project, included in the Board Packet.
Ms. Corbin reminded the Board that it had previously authorized a Project Management & Financing
Agreement with the City of Union for the Jackson Road Access & Improvement Project. She briefly
reviewed the scope of the Project.
Mr. Stanley reminded the Board that the TID had improved the eastern end of Jackson Road in 2013 in
connection with Proctor & Gamble’s Dayton Mixing Center. He added that plans were to extend matching
improvements on Jackson to the west to service two new economic development sites. He explained that
the JobsOhio 629 Grant would support the Jackson Road Access & Improvement Project and
recommended approval.
Following discussion and response to Board questions and comments, adoption of Resolution 2021-66,
authorizing the submission of a JobsOhio application for roadwork development (629) funds for the
Jackson Road Access and Improvement Project, as presented, was moved by Mr. Bills, seconded by Mr.
Tatham, and unanimously approved.
Martindale Road/Frederick Pike Watermain Extension Project
■ Balsbaugh Excavating First Amendment {Resolution 2021-67}
Mr. Meyer referred the Board to Resolution 2021-67 and the amendment to the Balsbaugh Excavating
Construction Agreement for the Martindale Road/Frederick Pike Watermain Extension Project, copies of
which were included in the Board Packet.
Ms. Corbin reminded the Board that in August it had authorized an initial Construction Agreement with
Balsbaugh for the Martindale Road/Frederick Pike Watermain Extension Project. She explained the
amendment incorporated the full Frederick Pike scope and new contractual requirements required by the
Ohio EPA loan program that was anticipated in connection with the Project.
Mr. Stanley provided a brief overview of the project scope and location. He explained that the City of Union
had originally planned to extend the waterline along Martindale to Frederick in order to provide a second
source of public water supply to the industrial park. Mr. Stanley explained that, once Ohio EPA was aware
that a waterline extension might occur at that location, the Agency had inquired about extending water
service along Frederick Pike to the Aullwood Audubon Center & Farm with financial support from Ohio
EPA.
Mr. Meyer asked what was unique about stipulating the Davis-Bacon Act for prevailing wage and if it related
to federal funds. Ms. Corbin explained that Ohio EPA required verification that the contractor had been
notified and that the rates be established at a certain date. Mr. Stanley added that the Ohio EPA funds
were originally seeded with federal dollars and, that as a result, certain provisions had to be included in
the contract documents with the prime contractor.
Following discussion and response to Board questions and comments, adoption of Resolution 2021-67,
approving the first amendment to the Construction Agreement with Balsbaugh Excavating for the
Martindale/Frederick Pike Watermain Extension Project, was moved by Mr. Bills, seconded by Mr. Tatham,
and unanimously approved.
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Project Updates
■ 70/75 Airport Logistics Access Project
Ms. Glotfelter directed the Board to a brief PowerPoint Presentation reporting progress of the US 40 Project
(see presentation below).
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■ Crains Run Emergency Repair Project
Mr. Eddy directed the Board to a brief PowerPoint Presentation reporting progress of the Crains Run
Emergency Repair Project (see presentation below).
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■ Deeds Point Pedestrian Bridge Project
Ms. Corbin directed the Board to a brief PowerPoint Presentation reporting on the Deeds Point Pedestrian
Bridge Project (see presentation below).
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■ Public Comments
There were no public comments.
■ Next Meeting
Mr. Meyer confirmed that the next regular Montgomery County TID Board Meeting would be held in the
Board of Election Meeting Room on the Mezzanine level of the Montgomery County Administration Building
on October 4, 2021 at 2:00 PM.
■ Executive Session
Mr. Meyer suggested that the Board recess to executive session.
Ms. Shillito explained that an executive session would be necessary to discuss matters related to
negotiations for economic development and public infrastructure projects in the City of Union, the area of
I675 and Wilmington, the City of Miamisburg, and the City of Riverside.
Mr. Hibner moved that the Board recess to executive session for the purposes indicated by Ms. Shillito.
Mr. Bills seconded the motion. Mr. Tatham voted for the motion. Mr. Bills voted for the motion. Mr. Hibner
voted for the motion. Mr. Meyer voted for the motion.
The Board recessed to executive session at 2:46 PM. Mr. Stanley, Ms. Corbin, Ms. Glotfelter, Ms. Hull,
and Ms. Shillito. joined the Board in executive session.
The Board returned to open session at 3:42 PM.
■ Adjourn
With no further business, Mr. Meyer adjourned the meeting at 3:42 PM.

Tom Tatham, Secretary-Treasurer
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MONTGOMERY COUNTY
TRANSPORTATION IMPROVEMENT DISTRICT
RESOLUTION NUMBER 2021-69
RESOLUTION APPROVING
SEPTEMBER 2021 CHANGE ORDERS, CONTRACTS &
AGREEMENTS, PAYMENT OF BILLS AND EXPENSES APPROVED
BY THE EXECUTIVE DIRECTOR OR DEPUTY DIRECTOR
WHEREAS, the Executive Director of the Montgomery County Transportation Improvement
District (TID) has presented to the Board of Trustees of the TID, on behalf of the Secretary-Treasurer, the
attached report to be approved for payment; and
WHEREAS, the TID Board has reviewed the attached report and found it appropriate for payment
or to enter into agreement.
BE IT THEREFORE RESOLVED by the Board of Trustees of the Montgomery County
Transportation Improvement District that the attached list of Change Orders, Contracts and Agreements
including Bills and Expenses of September 2021 be and is hereby approved for payment.
BE IT FURTHER RESOLVED by the board that copies of this resolution be provided to the
Secretary-Treasurer and the Executive Director.
Adopted the 4th day of October, 2021.
____________________________________________________________________
Chairperson, Montgomery County Transportation Improvement District

Attest: ______________________________________________________________
Secretary/Treasurer
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BOARD MEETING - OCTOBER 4, 2021
Bills for Board Approval
Contracts & Agreements Approved by Executive Director or Deputy Director
Expense Report Approved by Board Member
Expenses Approved by the TID Staff
For September 1 -30, 2021
OPERATIONS
Auditor of State

$

410.00 August IPA Review

Fraunfelter Accounting Services

$

Crystal Corbin

$

659.64 March/April/May Expense Reports

Crystal Corbin

$

427.93 June Expense Report

Crystal Corbin

$

278.65 July Expense Report

Crystal Corbin

$

425.11 August Expense Report

Dayton Chamber of Commerce

$

500.00 Registration Fees

Vanessa Glotfelter

$

241.45 August Expense Report

Veronica Hull

$

153.24 August Expense Report

Michael D Eddy

$

869.90 August Services

Montgomery County Purchasing

$

Office BoxUp

$

352.00 July/August Internet Services

Steve Stanley

$

397.97 August Expense Report

1,000.00 August Accounting Services

7,414.61 August Health Insurance

70/75 AIRPORT LOGISTICS ACCESS
CTL Engineering, Inc.

$

Info Tech

$

26,132.50 Inspection Services (7/11-8/7/2021)
2,000.00 Appia Construction Management License Renewal
MOUND CONNECTOR

LJB, Inc.

$

297.50 Engineering Services

MARTINDALE ROAD/FREDERICK PIKE
Balsbaugh Excavating, Inc.

$

697,655.05 Project Materials
VIENNA PARKWAY

Marsh & McLennan Agency LLC

$

750.00 ODOT 3 year Maintenance Bond Renewal

MONTGOMERY COUNTY
TRANSPORTATION IMPROVEMENT DISTRICT
RESOLUTION NUMBER 2021-70
RESOLUTION APPROVING PROJECT MANAGEMENT AND FINANCING
AGREEMENT WITH CITY OF UNION FOR UNION AIRPARK EXTENSION PROJECT
WHEREAS, the Board of Trustees (the “Board”) of the Montgomery County Transportation
Improvement District (“TID”) and the City of Union, Ohio (“City”), by action of Resolution 202129 authorized the 2021 City of Union Projects Agreement identified certain projects for the
development and construction in anticipation of various infrastructure improvement projects to
support economic development within the City and encourage public and private development in
the City; and
WHEREAS, the City now desires to engage the TID for the extension of Union Airpark
Boulevard to a three lane cross-section from the intersection of Old Springfield Road for
approximately 1,300 linear feet along the current alignment of the existing Union Airpark
Boulevard to the northern boundary of the two parcels of real property including the installation
and construction of certain water, sanitary sewer, lighting, and other utilities, and assisting the
City in acquiring any necessary right-of-way; and
WHEREAS, the Parties desire to support the Project by entering into a Project
Management & Financing Agreement to memorialize each party’s respective rights and
obligations with respect to such financing and/or construction, including those memorialized in
the Development Agreement with CH Realty IX-JV Dayton Logistics West.
NOW, THEREFORE, BE IT RESOLVED, by the Board of Trustees of the Montgomery
County Transportation Improvement District that the attached Union Airpark Extension Project
Management & Financing Agreement with the City of Union be and is hereby approved.
BE IT FURTHER RESOLVED by the Board that the Executive Director be and is hereby
authorized to execute the agreement, incorporating changes that may be required in final
negotiations with the City, provided that the Executive Director and the General Counsel
determine that such changes are not detrimental to the TID or the project.
BE IT FURTHER RESOLVED, by the Board that copies of this resolution be provided to
the Executive Director, the Secretary/Treasurer, the General Counsel, the Finance Director, and
the City of Union.
Adopted the 4th day of October 2021.
____________________________________________________________________
Chairperson, Montgomery County Transportation Improvement District
Attest: ______________________________________________________________
Secretary/Treasurer
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UNION AIRPARK BOULEVARD EXTENSION
PROJECT MANAGEMENT AND FINANCING AGREEMENT
THIS UNION AIRPARK BOULEVARD EXTENSION PROJECT MANAGEMENT AND
FINANCING AGREEMENT (this “Agreement”) is made and entered into as of this ____ day of
______________ 2021 (the “Effective Date”), by and between the CITY OF UNION, OHIO, an
Ohio municipal corporation (the “City”) and the MONTGOMERY COUNTY TRANSPORTATION
IMPROVEMENT DISTRICT, a transportation district and body corporate and politic duly organized
and validly existing under the Constitution and the laws of the State of Ohio (the “TID”, and
together with the City, the “Parties”) under the following circumstances:
A.

On or about May 10, 2021, the Parties entered into that certain 2021 Union
Projects Agreement (the “Projects Agreement”), whereby the Parties: (i)
identified certain projects for the construction and development of streets,
highways, interchanges and other infrastructure improvements for areas within the
City to encourage public and private development in the City, and to enhance the
viability of development within the City generally (the “Identified Projects”);
and (ii) set forth a framework for the joint planning, financing, construction,
acquisition, improvement and implementation of the Identified Projects;

B.

In furtherance of fulfilling the TID’s obligations under the Projects Agreement,
the TID entered into that certain Development Agreement (the “Development
Agreement”) dated as of September 30, 2021, between the TID, the City, and CH
Realty IX-JV I Dayton Logistics West, L.P. (the “Developer”);

C.

The primary obligation of the TID under the Development Agreement is to enter
into one or more Project Management and Financing Agreements (“PMFAs”)
with the City to provide for the financing and construction of (both of which are
Identified Projects): (i) the extension of Union Airpark Boulevard via a three lane
cross-section from the intersection of Old Springfield Road for approximately
1,300 linear feet along the current alignment of the existing Union Airpark
Boulevard to the northern boundary of the two parcels of real property currently
identified by the Montgomery County, Ohio Auditor as parcel numbers
A0110514 001 (comprising 75.636 acres) and A0110514 002 (comprising 5.146
acres) (the “Union Airpark Boulevard Project”), (ii) the upgrading and
widening to a three lane cross–section of approximately 1,300 linear feet of Dog
Leg Road to the north from the intersection of Old Springfield Road (the “Dog
Leg Road Project”), (iii) the installation and construction of certain water,
sanitary sewer, lighting and other utilities servicing the Union Airpark Boulevard
Project and the Dog Leg Road Project (the “Utilities”), and (iv) assisting the City
in acquiring any right-of-way necessary in connection with the foregoing;

D.

The Projects Agreement likewise provides that to the extent the Parties mutually
desire to proceed to finance and/or construct an Identified Project, the Parties will
negotiate and enter into a PMFA to set forth their respective rights and obligations
with respect to such financing and/or construction;

E.

For the purposes of this Agreement, the term “Project” refers to the Union
Airpark Boulevard Project and related Utilities, and the Parties expect that the
Dog Leg Road Project and related Utilities will be undertaken pursuant to a
separate PMFA to be developed and negotiated in the near term.

F.

The Parties desire to accomplish the Project by entering into this Agreement as a
PMFA pursuant to the Projects Agreement and the Development Agreement and
to set forth in more detail each of their respective obligations with respect to the
Project, and therefore, the City, and the TID, acting pursuant to Resolution No.
2021-___ adopted by its Board of Trustees on ____________, have each
authorized the execution of this Agreement.

NOW, THEREFORE, in consideration of the above, and based upon the mutual promises
contained below, the Parties agree to the foregoing and as follows:
1.
The Project. The Parties hereby agree to cooperate to design, construct, and
finance the Project as set forth in this Agreement. Subject to the terms and conditions of this
Agreement, and based upon: (A) the powers of the TID pursuant to Chapter 5540 of the Revised
Code; and (B) the City’s obligations in this Agreement, the TID will let, manage, supervise,
finance and construct the Project and enter into such consulting, design, engineering,
construction and other contracts as necessary or helpful in fulfilling the TID’s obligations under
this Agreement. Throughout the construction of the Project, the TID will cooperate with the
City, respond to requests from the City and keep the City apprised of the TID’s progress with
respect to the Project. Subject to the terms and conditions of this Agreement, the TID will
deliver the Project on a turnkey basis.
2.
Project Scope. A visual depiction of the scope of the Project is set forth in
Exhibit A attached hereto (the “Scope”). The Parties acknowledge that they may further refine
the Scope or add additional tasks to the Scope during the course of the development of the
Project.
3.
Project Schedule. The schedule for the Project is set forth in Exhibit B attached
hereto (the “Schedule”). The Parties agree to use their reasonable commercial efforts to adhere
to the Schedule and to fulfill all their obligations under this Agreement so the Schedule is met.
4.

Project Budget.

A.
The budget for the Project is set forth in Exhibit C (the “Budget”). The
Parties acknowledge that they may further develop or modify the Budget during the
course of the development of the Project by amending the Budget in a writing executed
by all Parties. The City acknowledges that the Budget contains, and the City hereby
grants the TID the right to retain, a fee as compensation to the TID for the TID’s services
related to the Project (the “TID Management Fee”).
B.
The City will fulfill its payment obligations hereunder and as set forth in
the Budget by timely paying the amounts of such obligations (including amounts related
to any contingencies) to the TID, including any necessary advances with respect thereto
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(less fees payable to the TID) in a segregated fund for the benefit of the Project (the
“Fund”) and the TID will use the Fund solely to accomplish the Project. Within forty
five (45) days after construction of the Project is completed, the TID will deliver the
balance of the Fund, if any, to the City.
C.
Notwithstanding anything in this Agreement to the contrary, the TID will
not be obligated to provide for any products or services related to the Project in excess of
the funds actually received by the TID from the City or third party funding sources, less
the TID Management Fee.
5.

Funding for the Project.

A.
The TID’s services hereunder will include assisting the City in developing
a financing plan for the Project, which may include assisting the City in effectuating a
borrowing from the Ohio Department of Transportation State Infrastructure Bank (the
“SIB”) or an alternative source of financing (a “Borrowing”). The City acknowledges
that, unless required by the SIB or other lender, the TID will not act as the primary
borrower in connection with a Borrowing. To the extent the TID agrees to participate in
a Borrowing as required by the SIB or other lender or otherwise in order to facilitate the
administration of its proceeds, the City will be required to fully guaranty the TID’s
obligations and hold the TID harmless from any related liability. The City’s obligations
may include, without limitation, a pledge of available revenue stream(s).
B.
The TID has applied and received a notice of award for $250,000 of
project support for the Project pursuant to the Ohio Department of Transportation TID
Grant Program (the “ODOT TID Grant”).
C.
As a general matter, the City will be obligated to fund all amounts
necessary to complete the Project in a timely manner so as to maintain the Schedule,
whether via a borrowing or alternative source of funds. Without limiting the foregoing,
the City will be responsible to fund the amounts set forth in the Budget in excess of the
funds received in connection with any Borrowing and/or any funds received from third
parties, including without limitation the ODOT TID Grant and/or in connection with any
developer contribution.
6.
Project Construction. The following provisions will apply to the design and
construction of the Project:
A.
Contracting. The TID will enter into contracts or otherwise arrange for
the provision of all products and services necessary to complete the design and
construction of the Project in accordance with the TID’s policies with regards to
procurement (collectively, the “Contracts”).
B.
Work under the Contracts. During construction, the TID, in co-ordination
with the City, will inspect and determine whether the work done under the Contracts is
sufficient and completed in accordance with the Contracts.
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C.
Performance Bonds and Contractor Insurance Requirements. The TID
will require any contractors submitting a quote to supply a bond and the selected
contractor to provide a performance bond and a separate payment bond (or other
alternatives acceptable to the TID) in the full amount of the construction cost estimate.
The TID will also require that the selected contractor have and maintain a commercial
and general liability insurance policy with minimum coverage amounts of at least
$2,000,000 per occurrence with a deductible of not more than $10,000. The TID will
also require that each selected contractor and each subcontractor maintain during the life
of its contract and subcontract, workers compensation insurance pursuant to Ohio law,
public liability insurance with minimum coverage amounts of $2,000,000 per occurrence,
and property damage insurance with minimum coverage amounts of $2,000,000 per
occurrence. The TID may impose additional insurance obligations upon the contractor in
the TID’s discretion or as required by any funding source for the Project. All such
policies will name the City as additional insured via broad form endorsement on a
primary and non-contributory basis, and will be issued by carriers with a Best’s Insurance
Reports policyholder’s rating, to the extent commercially reasonable, of “A” (but in any
event, not less than “A-”) and a financial size category of “X” or better. All policies will
contain provisions for thirty (30) days’ written notice to the TID prior to expiration or
cancellation.
D.
Project Supervision. All activities related to the Project will be performed
under the general supervision and direction of the TID and in co-ordination with the City.
The TID, in co-ordination with the City, will provide inspection and monitoring activities
sufficient to ensure compliance with the Scope, all written specifications for the Project,
and any Contracts.
E.
Contract Administration. The TID, in co-ordination with the City, will
administer all Contracts including monitoring the performance of all parties under the
Contracts. The TID, in co-ordination with the City, will work to resolve any disputes,
complaints or claims related to the Contracts. The TID will administer all change orders
under any of the Contracts. The TID will maintain all required documentation for the
Contracts including all change orders.
F.
Payments. The TID will pay all third party invoices for services
performed or goods supplied for the Project so long as the services performed or goods
provided pursuant to such invoice are satisfactory and such invoices are within the
Budget. The TID will keep the City apprised of the progress of the Project as compared
to the Budget at the Progress Meetings and will provide the City such supporting
information as reasonably requested on a timely basis.
G.
Construction Completion. The TID, in co-ordination with the City, will
conduct a final inspection of the construction of the Project when the contractor indicates
that the construction has been substantially completed. The TID will determine the need
for any corrective or additional work and create the punch list detailing the additional
work. The TID will provide the punch list to the contractor (and any applicable
subcontractors) in writing along with a specified time frame or specified date for
completion of the prescribed work. Upon final completion of construction of the Project,
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the TID will arrange for obtaining all necessary approvals/consents from any regulatory
bodies (the “Consents”). Upon completion of the punch list and obtaining the Consents,
the construction of the Project will be completed.
H.
Insurance. The TID will obtain and maintain comprehensive general
accident and public liability insurance with coverage limits in the minimum amounts as
to death or bodily injury and as to property damage with respect to the Project and its
construction in amounts the TID will determine from time to time. The TID will provide
to the City, upon request, certificates of insurance or other evidence reasonably
satisfactory to the City that the insurance required hereunder has been obtained and in full
force and effect.
7.
Progress Meetings. During the course of the Project, the Parties agree to meet
weekly to discuss the progress of the Project (the “Progress Meetings”). The Progress Meetings
will take place in person or electronically. In addition to the foregoing, the TID may periodically
submit information updates to the City detailing progress achieved. The Parties are fully
committed to working with each other throughout the Project and agree to communicate
regularly with each other at all times so as to avoid or minimize disputes or disagreements.
8.
City Obligations. The City will throughout the performance of this Agreement
perform the activities provided for in this Agreement, cooperate and coordinate with and assist
the TID, join with the TID in signing and granting any applications or permits or other
documents necessary to complete the Project. The City will perform its responsibilities,
obligations, and services, including reviews and approvals of the TID’s submissions and
recommendations, in a timely manner so as not to delay or interfere with the TID’s performance
of its obligations under this Agreement or to have a negative impact on the Schedule.
9. Notices. All notices hereunder will be in writing and will be deemed to have been
duly given if delivered by hand or mailed by certified mail, postage prepaid and addressed as
follows:
If to the City:

City of Union, Ohio
118 North Main St.
Union, Ohio 45322
Attention: City Manager

If to the TID:

Montgomery County Transportation
Improvement District
451 W. Third St., 10th Floor
Dayton, Ohio 45422
Attention: Executive Director

The Parties, by notice given hereunder, may designate any further or different addresses
to which subsequent notices, certificates, requests or other communications will be sent.
10.
Disclaimer of Warranties/Limitation of Liability.
THE CITY AGREES
THAT THE TID DOES NOT GUARANTEE OR WARRANT THE SERVICES OR THE
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COMPLETION OF THE PROJECT. THE SERVICES ARE PROVIDED ON AN “AS
IS” BASIS. THE TID DOES NOT MAKE, AND HEREBY DISCLAIMS ANY AND ALL
OTHER EXPRESS AND/OR IMPLIED WARRANTIES, INCLUDING BUT NOT
LIMITED TO, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, NON-INFRINGEMENT AND TITLE, AND ANY
WARRANTIES ARISING FROM A COURSE OF DEALING, USAGE, OR TRADE
PRACTICE. IN NO EVENT WILL THE TID BE LIABLE OR RESPONSIBLE TO THE
CITY FOR ANY TYPE OF INCIDENTAL, PUNITIVE, INDIRECT OR
CONSEQUENTIAL DAMAGES, INCLUDING BUT NOT LIMITED TO, LOST
REVENUE AND LOST PROFITS, EVEN IF ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES, WHETHER ARISING UNDER ANY THEORY OR CONTRACT,
TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE. IN NO
EVENT WILL THE TID’S TOTAL LIABILITY HEREUNDER EXCEED THE FEES
(NOT INCLUDING ANY FEES PAID TO THE TID TO REIMBURSE THE TID FOR
EXPENSES INCURRED BY THE TID INCLUDING WITHOUT LIMITATION UNDER
ANY CONTRACT) ACTUALLY COLLECTED BY THE TID.
11.
Fiscal Officer Certification. The Fiscal Officer of the City hereby certifies that
the monies required to meet the obligations of the City during the current fiscal year under this
Agreement have been appropriated lawfully for that purpose, and are in the treasury of the City
or in the process of collection to the credit of an appropriate fund, free from any previous
encumbrances. Pursuant to Section 5705.44 of the Ohio Revised Code, the Fiscal Officer of the
City covenants that any requirement herein of an expenditure of City monies in any future fiscal
year will be included in the annual appropriation measure for that future fiscal year as a fixed
charge. The certifications in this Section 11 are given in compliance with Sections 5705.41 and
5705.44 of the Ohio Revised Code.
12.
Construction and Interpretation. No Party will be deemed to be the draftsman
of this Agreement, and it will not be interpreted or construed in favor of or against any Party.
Words in the singular will include the plural, and vice versa, and words in the masculine will
include the feminine and/or neuter, and vice versa, where the context so requires for a reasonable
interpretation of this Agreement. All Exhibits referred to in and attached to this Agreement are
incorporated by reference.
13.
Additional Parties to the Agreement. The Parties agree that additional
governmental entities (the “Additional Parties”) may be added to this Agreement by the
unanimous consent of the City and the TID by having such governmental entities enter into an
acknowledgement to this Agreement (the “Acknowledgement”). Each Acknowledgement will
set forth for such Party: (A) the notice information required by Section 9 hereof; and (B) if
required, a fiscal officer’s certificate pursuant to Sections 5705.41 and 5705.44 of the Ohio
Revised Code. Each Additional Party will be deemed to be a Party under this Agreement.
14.
Miscellaneous. This Agreement and any Exhibit attached hereto may only be
amended by written instrument executed by the Parties. All covenants, obligations and
agreements of the Parties contained in this Agreement will be effective to the extent authorized
and permitted by applicable law. No such covenant, obligation or agreement will be deemed to
be a covenant, obligation or agreement of any present or future member, official, officer, agent
-6-

or employee of any of the Parties other than in their official capacity, and no member of the City
Counsel of the City, or TID Board of Trustees, and no City or TID official executing this
Agreement, will be liable personally by reason of the covenants, obligations or agreements of the
Parties contained in this Agreement. This Agreement may be signed in one or more counterparts
or duplicate signature pages with the same force and effect as if all required signatures were
contained in a single original instrument. Any one or more of such counterparts or duplicate
signature pages may be removed from any one or more original copies of this Agreement and
annexed to other counterparts or duplicate signature pages to form a completely executed
original instrument. This Agreement embodies the entire agreement and understanding of the
Parties relating to the subject matter herein, and replaces and supersedes all prior agreements.
The waiver, by any Party hereof of any breach of any provision of this Agreement will not be
construed as, or constitute, a continuing waiver or a waiver of any other breach of any provision
of this Agreement. The headings contained in this Agreement were included only for
convenience or reference and do not define, limit, explain or modify this Agreement or its
interpretation, construction or meaning and are in no way to be construed as a part of this
Agreement. This Agreement will be governed by and construed in accordance with the laws of
the State of Ohio.
[Remainder of Page Intentionally Blank. Signature Page Follows.]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the
Effective Date.
CITY OF UNION, OHIO

CITY OF UNION FISCAL OFFICER
(SECTION 11 ONLY)

____________________________________
John Applegate, City Manager

____________________________________
By:_________________________________

MONTGOMERY COUNTY TRANSPORTATION
IMPROVEMENT DISTRICT
____________________________________
Steve Stanley, Executive Director
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PROJECT SCOPE
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LIGHTNER & PETERS PIKE IMPROVEMENT PROJECT
BUDGET EXHIBIT TO AIRPARK EXTENSION PROJECT (10-2-21)
SOURCES

AMOUNT

Development Agreement

$ 1,200,000

ODOT Competitive Grant

$

TOTAL

$ 1,450,000

250,000

USES
Engineering

$

100,000

Roadway Construction

$ 1,100,000

TID Project Management

$

60,000

Legal & Accounting

$

5,000

Contingency

$

185,000

TOTAL

$ 1,265,000

MONTGOMERY COUNTY
TRANSPORTATION IMPROVEMENT DISTRICT
RESOLUTION NUMBER 2021-71
RESOLUTION APPROVING PROJECT BOLT DAYTON LLC UNION DEVELOPMENT AGREEMENT
WHEREAS, the Board of Trustees (the “Board”) of the Montgomery County Transportation
Improvement District (the “TID”), by action of Resolution 2012-25, entered into an Intergovernmental
Agreement (the “IGA”) for Logistics Development & Financing Plans with the City of Union (“Union”) and
various other local governments for the planning & development of manufacturing & distribution facilities
in the vicinity of the I-70/I-75 Interchange and the Dayton International Airport; and
WHEREAS, the Board, by action of Resolution 2021-29, approved a Projects Agreement with
Union for the development & construction of infrastructure projects in connection with economic
development in Union and the Dogleg Road / Old Springfield Road Improvement Project is one of the
projects identified in Projects Agreement which will create substantial benefits to the City and its
constituents, as well as to the County and the region at large; and
WHEREAS, the Board, by action of Resolution 2021-34, has approved a proposal from IBI related
to individual infrastructure improvements identified in the 2021 City of Union Projects Agreement for
pending economic development opportunities including the Dogleg Road/Old Springfield Road
Improvement Project; and
WHEREAS, because time is of the essence, the Board approved Resolution 2021-35 engaging
Balsbaugh Excavating for the purchase of materials and initial construction services for the Dogleg
Road/Old Springfield Road Project specifically for the constructing of a storm water management system,
and certain utilities; and
WHEREAS, the Executive Director and Union’s City Manager have negotiated a development
agreement with Bolt Dayton, LLC for the development of 2.8 million square foot facility to memorialize the
respective obligations of each party and the Executive Director recommends approval of the agreement.
NOW, THEREFORE, BE IT RESOLVED, by the Board of Trustees of the Montgomery County
Transportation Improvement District that the attached Development Agreement with the City of Union and
Bolt Dayton, LLC be and is hereby approved.
BE IT FURTHER RESOLVED, by the Board that the Executive Director be and is hereby authorized
to execute the Development Agreement, incorporating changes that may be required in final negotiations
with Union and Bolt LLC, provided that the Executive Director and the General Counsel determine that
such changes are not detrimental to the TID or the Project.
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BE IT FURTHER RESOLVED, that copies of this Resolution be provided to the Executive Director,
Finance Director, the General Counsel, the Secretary/Treasurer, Bolt Dayton, LLC, and the City of Union.
Adopted the 4th day of October, 2021.
__________________________________________________________________
Chairperson, Montgomery County Transportation Improvement District
Attest: ______________________________________________________________
Secretary/Treasurer
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PROJECT BOLT DAYTON LLC -UNION DEVELOPMENT AGREEMENT
THIS PROJECT BOLT DAYTON LLC - UNION DEVELOPMENT AGREEMENT
(“Agreement”) is made and entered into as of this ___ day of September, 2021 (the “Effective
Date”), by and between Pure Development, Inc., an Indiana corporation (the “Developer”),
Project Bolt Dayton LLC, a Delaware limited liability company (the “Lessor), (the City of
Union, Ohio (the “City”), and the Montgomery County Transportation Improvement District, a
body corporate and politic (the “District” and together with the Developer, the Lessor and the
City – the “Parties”) under the following circumstances:
A.
The City is located in Montgomery County, Ohio (the “County”) and the
City has within its boundaries a 2,000+ acre logistics and distribution park known as the
Union Global Logistics Air Park (the “Park”) with immediate proximity to the I-70 and
I-75 Interchange and the Dayton International Airport;
B.
The City and the District (collectively the “Public Entities”) have
demonstrated experience in working with developers and others to facilitate development
within the Park, including designing, engineering, acquiring right-of-way, financing and
constructing public infrastructure, and in particular, the Public Entities designed,
engineered, acquired right-of-way, financed and constructed Union Airpark Boulevard to
service that certain Procter & Gamble Dayton Mixing Center located in the City
immediately west of Union Airpark Boulevard and to service other businesses located
and to be located within the Park;
C.
In recognition of: (i) the attractive geographic location of the Park, (ii) the
transportation and other public infrastructure currently provided within the Park,
including the recently constructed Union Airpark Boulevard and related improvements,
and (iii) the Public Entities’ willingness to design, engineer, acquire right-of-way,
finance and construct additional public infrastructure within the Park to service
businesses located and to be located within the Park, the Lessor acquired certain property
comprised of 80.3274 acres in Union, Ohio and, as a result of that certain consolidation
occurring pursuant to the General Warranty Deed dated May, 5, 2021 having the Parcel
ID of A01100206 0001 on the Montgomery County, Ohio Auditor’s Records (the
“Development Parcel”), having an address of 1835 Union Airpark Boulevard and
identified in the legal description set forth on Exhibit A attached hereto, and represented
by the “Site Plan” approved by the City and set forth on Exhibit B attached hereto;
D.
The Lessor desires to cause the development of a “Facility” on the
Development Parcel in compliance with the Site Plan and comprised of: (i) a footprint of
approximately 680,000 square feet and containing approximately 2.8 million square feet,
(ii) all infrastructure and parking lots and other features identified on the Site Plan, and
(iii) all leasehold improvements, furniture and fixtures, machinery, computer equipment
technology, and other features included in the specifications developed by the Developer
and provided to the Lessor prior to the execution of this Agreement (the
“Specifications”).
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E.
The Lessor and the Developer have executed a Construction Agency
Agreement (the “CAA”) which provides for the Lessor to own and finance the Project
and for the Developer to fully develop the Development Parcel in accordance with the
Site Plan and to fully construct the Facility in accordance with the Specifications
(collectively the “Project”) with the objective of the Project having a substantial
completion date on or about August 1, 2022 (the “Project Substantial Completion
Date”);
F.
Developer will manage the development and construction of the Project
and provide for: (i) the substantial completion of the Project on or before the Project
Substantial Completion Date, (ii) the acceptance of the Project by the Lessee (as defined
below) as satisfying the Site Plan and the Specifications (the “Lessee Acceptance”), and
(iii) the delivery of the Project, on a fully turnkey basis, to the Lessor immediately upon
the Lessee Acceptance (the “Project Delivery Date”);
G.
The Lessor has executed a lease which provides for the Lessor to lease the
Project to Amazon.com Services LLC (the “Lessee”) commencing as of the Project
Delivery Date and continuing for no less than a twenty-year period (the “Lease”);
together with the CAA the “Private Development Agreements”).
H.
To further encourage the Developer to enter into the Private Development
Agreements, the Public Entities have agreed to commit to make substantial public
infrastructure improvements as described in this Agreement, and in particular the Public
Entities’ have agreed to commit to: (i) widen and upgrade approximately 7200 linear feet
of existing roadway on Dog Leg Road, (ii) widen and upgrade approximately 3100 linear
feet of existing roadway on Old Springfield Road, (iii) widen, upgrade and improve the
intersection of Dog Leg Road and Old Springfield Road, and (iv) construct related water,
sanitary sewer, lighting and other utilities, all having an estimated total project cost of
$13.1 million (collectively the “Dog Leg Road Project”) all as more specifically
identified on Exhibit C attached hereto;
I.
Based on representations of the Developer and the Lessor, the City has
determined that the development of the Project will create substantial benefits to the City
and its constituents, as well as to the County and the region at large, including, providing
approximately
$350
million
of
capital
improvements
(“Capital
Improvements”)[CONFIRM.];
J.
Based on representations of the Developer and the Lessor , the city has
determined that the operation of the Project is likely to produce at least 1,500 permanent
jobs [CONFIRM.] resulting in future additional revenues for the City and additional
benefits for the City, the County and the entire region;
K.
In order to support the Project and at the request of the Developer pursuant
to the Developer’s Application for a Zoning Variance and a Special Exception
Application related to the Project’s parking each dated January 25, 2021, the City of
Union’s Board of Zoning Appeals approved the Developer’s request for the foregoing at
the Zoning Appeals Meeting held on January 25, 2021[CONFIRM.];
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L.
Pursuant to an agreement between the City and Montgomery County,
Ohio (the “County”), the County is responsible for enforcing the State of Ohio’s NonResidential Building Codes (the “Building Codes”) within the City, and the City of
Dayton, Ohio’s Board of Building Appeals acts as the administrator for appeals related to
the County’s enforcement activities, and the City assisted the Developer in complying
with the criteria of the Building Codes, by seeking certain performance-based variances,
all of which were approved at the City of Dayton, Ohio Board of Building Appeals
Meeting on March 10, 2021 [CONFIRM.];
M.
The City: (i) has constructed certain roadway and related public
infrastructure improvements that directly benefit the Development Parcel and (ii) has
determined that there is an imminent need for additional roadway and related public
infrastructure improvements (in addition to the Dog Leg Road Project) that will directly
benefit the Development Parcel, and the Public Entities have initiated certain planning,
design and preliminary engineering with respect to such additional roadway and related
public infrastructure improvements, and such previously constructed and to be
constructed roadways and related public infrastructure improvements are more
specifically described on Exhibit D attached hereto (the “Directly Benefitting
Improvements”);
N.
The Developer and the Lessor acknowledge that the successful completion
of Union Airpark Boulevard and the future successful completion of the Dog Leg Road
Project and the Future Public Infrastructure Improvements will directly benefit the
Development Parcel, by providing, among other things: (i) a unified approach to traffic
co-ordination throughout the Park allowing for the effective use of the Park by the Lessee
and its respective suppliers, customers and employees, (ii) providing certain traffic and
other safety features, and (iii) supporting certain future amenities and benefits that will be
enjoyed by the Project;
O.
In order to support the financing and debt service payments related to the
Dog Leg Road Project and the Directly Benefitting Improvements, the City has enacted
certain tax increment financing legislation pursuant to City Ordinance ________ enacted
on September 13, 2021 (the “TIF Legislation”), and, as a result thereof, the Lessor as the
owner of the Development Parcel will be obligated to pay certain service payments in
lieu of real property taxes “Service Payments” as provided for in the TIF Legislation as
enacted and amended, if applicable, and certain “Minimum Service Payments” as
provided for in the TIF Legislation and/or the “Declaration of Covenants” in the form of
Exhibit E attached hereto and that will be a recorded covenant and an ongoing obligation
of the current and future owners of the Development Parcel, and with respect to which
and pursuant to this Agreement and the Lease, the Lessor has the obligation to pay such
Service Payments and Minimum Service Payments;
P.
The Parties acknowledge that the Development Parcel is included within
that certain Community Reinvestment Area identified with the Ohio Development
Services Agency as Community Reinvestment Area 2 (Zone No: 113-78470-01) and
certified as of March 9, 1981 (the “Union CRA”), which provides the assessed valuation
of the Project shall be exempt from taxation for a fifteen year period for which the Lessor
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would otherwise be required to pay real estate taxes, and the Parties agree that as a result
of the Union CRA and the agreements of the Parties contained herein and as further set
forth in the Declaration of Covenants, the Development Parcel will have the benefit of:
(i) a 0% exemption level for the First Tax Year and the Second Tax Year (and be subject
to the obligations related to the Minimum Service Payments for each of the first tax year
and the second tax year) and (ii) a 100% exemption level for the thirteen tax years
subsequent to the Second Tax year (collectively the “CRA Exemption”);
Q.
The Developer agrees to cooperate with the City and to apply to and
cooperate with the Port Authority for a structured lease or other development arrangement
that will provide for sales tax exemptions for the building materials incorporated into the
Projects (the “Sales Tax Exemption Arrangement”), and the Developer will only enter into
such Sales Tax Exemption Arrangement if the terms thereof are satisfactory to the City,
including an opportunity for the City to participate in the value of the tax savings related
thereto, the proceeds of which the City will use to support the costs of the Dog Leg Road
Project and the Directly Benefitting Improvements [DELETE. A SALES TAX
EXEMPTION WILL NOT BE REQUESTED.];
R.
In anticipation of the Lessor’s need for the Dog Leg Road Project to be
completed and available for use on or before the Project Substantial Completion Date, the
Public Entities have initiated design and engineering plans for the Dog Leg Road Project,
and the Public Entities intend to finalize detailed design and engineering and the
acquisition of right-of-way, financing and construction of the Dog Leg Road Project so
that the Dog Leg Road Project will be substantially completed on or before April 30,
2022 [CONFIRM.] (the “Dog Leg Road Project Substantial Completion Date”);
S.
In order to accomplish the City’s objective to complete the construction of
the Dog Leg Road Project by the Dog Leg Road Project Substantial Completion Date, the
Public Entities have entered into that certain Project Bolt Project Management, Financing
and Joint Construction Agreement dated as of September 13, 2021 in the form of Exhibit
F attached hereto (the “PMFA”) pursuant to which the District agreed to perform certain
responsibilities in connection with the Project and the Dog Leg Road Project and to
exercise certain of the City’s powers in connection with the Project and the Dog Leg
Road Project;
T.
To assist the District in fulfilling its obligations under the PMFA, and as
contemplated by the Revised Code [DEFINE.] Section 307.07(B) and Section 715.02 and
that certain Mutual Services Agreement executed by the District and the Board of County
Commissioners of Montgomery County, Ohio dated December 1, 2014, the District and
the County’s Office of Community and Economic Development (“OCED”) entered into
that certain “Supplemental Project Agreement” in the form of Exhibit G attached hereto
providing for the District to carry out certain economic development functions related to
the Project and the Dog Leg Road Project and incorporating the District’s right to
exercise certain functions of the Director of the OCED (“Director”) under Section
307.07(B);
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U.
The Public Entities, in consultation with the Lessor and the Developer,
will identify the right-of-way necessary to be received by the City in fee simple together
with certain related construction easements (each of which will be donated by the Lessor
to the City and recorded with the County recorder’s office) to support the construction of
the Dog Leg Road Project (the “Property Interest Donations”) [CONFIRM.]; and
V.
In order to support the financing of the Dog Leg Road Project, the City
intends to adopt certain legislation (the “Borrowing Legislation”), which will provide for
the City’s borrowing of funds to finance the Dog Leg Road Project, and upon receipt of
the other funds provided for in the Sources and Uses (defined below) and the execution
of all documents related to the borrowing, the District will have access to the funds
necessary to complete the design, engineering, acquisition of right-of-way, financing and
construction of the Dog Leg Road Project (the “Dog Leg Road Project Borrowing”).
NOW, THEREFORE, in consideration of the above, the Parties agree follows:
1.

The Project and the Dog Leg Road Project.

A.
The Developer hereby agrees that the Developer will use commercially
reasonable efforts in good faith subject to any rights the Developer has with respect to
force majeure provisions in one or more Private Development Agreements, to diligently
prosecute the Project to completion on or before the Project Substantial Completion Date.
The Developer has advised the Public Entities that the willingness of the Developer to
provide for the construction of the Project is based, in part, upon the representations,
warranties and promises of the Public Entities to construct the Dog Leg Road Project as
set forth herein and as set forth in the PMFA, so that the Project is serviced by excellent
transportation and related infrastructure and the Lessor receives the benefits described in
this Agreement.
B.
As of the Effective Date, the Public Entities have entered into the PMFA
and the Supplemental Project Agreement. The Public Entities have advised the Developer
and the Lessor that the willingness of the Public Entities to construct the Dog Leg Road
Project is based, in part, upon: (i) the representations, warranties and promises of the
Developer to use commercially reasonable efforts to cause the construction and the
Lessor to lease the Project as set forth herein and to pay Service Payments and the
Minimum Service Payments as set forth herein and (ii) the representations, warranties
and promises of the Lessor to own the Development Parcel and to own, lease and finance
the Project as set forth herein and to pay the Service Payments and the Minimum Service
Payments, as set forth herein.
2.
The Developer’s Representations, Warranties, Acknowledgments and
Understandings. The Developer represents, warrants and acknowledges the following:
I.
The Developer is a corporation duly organized and validly existing under
the laws of Indiana, licensed to do business in the State of Ohio, has properly filed all
certificates and reports required to be filed by under the laws of the State of Ohio, and is
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not in violation of any laws of the State of Ohio relevant to the transactions contemplated
by this Agreement.
J.
The Developer has full power and authority to execute and deliver this
Agreement and to carry out the transactions provided for herein. This Agreement has by
proper action been duly authorized, executed and delivered by the Developer and all
actions necessary have been taken to constitute this Agreement. Upon the Developer’s
execution and delivery of this Agreement, all provisions of this Agreement will be
binding obligations of the Developer, subject to any limitations or conditions precedent
described in this Agreement.
K.
The execution, delivery and performance by the Developer of this
Agreement and the consummation of the transactions contemplated hereby will not
violate any applicable laws, or any writ or decree of any court or governmental
instrumentality, or the organizational documents of the Developer, or any of the Private
Development Agreements, or any mortgage, indenture, contract, agreement or other
undertaking to which the Developer is a party or which purports to be binding upon the
Developer or upon any of its assets, nor is the Developer in violation or default of any of
the foregoing.
L.
To the knowledge of the Developer, there are no actions, suits,
proceedings or governmental investigations pending or threatened against or affecting the
Developer at law or in equity or before or by any governmental authority which impairs
or prohibits the Developer from entering into this Agreement or performing any of the
Developer’s obligations herein.
M.
The Developer will give prompt notice in writing to each of the Public
Entities of the occurrence or existence of any litigation, labor dispute or governmental
proceeding or investigation affecting the Developer that could reasonably be expected to
substantially interfere with its performance under this Agreement or materially and
adversely affect its financial condition to the extent it would materially impair the
Developer’s obligations under this Agreement.
N.
The Developer will enter into each of the Private Development
Agreements and will fulfill each and every obligation set forth therein or as required by
this Agreement.
O.
To the knowledge of the Developer, the Lessor has the monies necessary
to fund the Project, in its entirety, on a timely basis and to complete the Project on or
before the Project Substantial Completion Date.
P.
Upon completion of the Project, to the knowledge of the Developer, the
estimated assessed value of the Development Parcel for real estate tax purposes is
intended to be at least $100 million [.DELETE. NO INVESTMENT REQUIREMENT.].
Q.
On or before June 30, 2023, to the knowledge of the Developer, the
Project is intended to house at least 1,500 jobs with a payroll of approximately $48.6
million [DELETE . NO INVESTMENT REQUIREMENT.].
16554976v8
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R.
The Developer has adequate access to the Development Parcel via the
current roadways serving the Development Parcel, and the Developer will be able to
initially conduct the construction of the Facility, based upon the current roadways,
utilities and other infrastructure servicing the Development Parcel.
3.
The Lessor’s Representations, Warranties, Acknowledgments
Understandings. The Lessor represents, warrants and acknowledges the following:

and

I.
The Lessor is a corporation duly organized and validly existing under the
laws of __________ , licensed to do business in the State of Ohio, has properly filed all
certificates and reports required to be filed by under the laws of the State of Ohio, and is
not in violation of any laws of the State of Ohio relevant to the transactions contemplated
by this Agreement.
J.
The Lessor has full power and authority to execute and deliver this
Agreement and to carry out the transactions provided for herein. This Agreement has by
proper action been duly authorized, executed and delivered by the Lessor and all actions
necessary have been taken to constitute this Agreement. Upon the Lessor’s execution and
delivery of this Agreement, all provisions of this Agreement will be binding obligations
of the Lessor, subject to any limitations or conditions precedent described in this
Agreement.
K.
The execution, delivery and performance by the Lessor of this Agreement
and the consummation of the transactions contemplated hereby will not violate any
applicable laws, or any writ or decree of any court or governmental instrumentality, or
the organizational documents of the Lessor, or any of the Private Development
Agreements or any mortgage, indenture, contract, agreement or other undertaking to
which the Lessor is a party or which purports to be binding upon the Lessor or upon any
of its assets, nor is the Lessor in violation or default of any of the foregoing.
L.
There are no actions, suits, proceedings or governmental investigations
pending, or to the knowledge of the Lessor, threatened against or affecting the Lessor at
law or in equity or before or by any governmental authority which impairs or prohibits
the Lessor from entering into this Agreement or performing any of the Lessor’s
obligations herein.
M.
The Lessor will give prompt notice in writing to each of the Public
Entities of the occurrence or existence of any litigation, labor dispute or governmental
proceeding or investigation affecting the Lessor that could reasonably be expected to
substantially interfere with its performance under this Agreement or materially and
adversely affect its financial condition to the extent it would materially impair the
Lessor’s obligations under this Agreement.
N.
The Lessor will enter into each of the Private Development Agreements
and will fulfill each and every obligation set forth therein or as required by this
Agreement.
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O.
The Lessor has the monies necessary to fund the Project, in is entirety, on
a timely basis and to complete the Project on or before the Project Substantial
Completion Date.
P.
The Lessor acknowledges that the Developer has adequate access to the
Development Parcel via the current roadways serving the Development Parcel, and the
Developer will be able to initially conduct the construction of the Facility, based upon the
current roadways, utilities and other infrastructure servicing the Development Parcel.
Q.
The Lessor acknowledges that in accordance with Sections 5709.40,
5709.42 and 5709.43 of the Revised Code, the City passed the TIF Legislation
determining that 100% of the increase in assessed value of the Development Parcel
subsequent to the effective date of the TIF Legislation (which increase in assessed value
is hereinafter referred to as the “Improvement” as defined in the Revised Code Section
5709.40(A)) is declared to be a public purpose and will be exempt from taxation in
accordance with the Revised Code Section 5709.40(B) for a period commencing with the
first tax year that begins after the effective date of the TIF Legislation and in which an
Improvement attributable to a new structure on the Development Parcel first appears on
the tax list and duplicate of real and public utility property for that Development Parcel
(the “First Tax Year”) and ending on the earlier of: (a) the exemption period provided in
the TIF Legislation as enacted, or amended, if applicable, or (b) the date on which the
City can no longer require service payments in lieu of taxes, all in accordance with the
requirements of the Revised Code and the TIF Legislation (the “TIF Exemption
Period”).
R.
The Lessor acknowledges that City has advised the Lessor, and the Lessor
is executing this Agreement (including the exhibits hereto) with the understanding that the
Public Entities will not seek any contribution or reimbursement from the Lessor in
connection with the Dog Leg Road Project other than as specifically provided in this
Agreement (including the exhibits hereto).
S.
The Lessor acknowledges that the Public Entities’ willingness to provide
financial and other support for the Project and to fund the Dog Leg Road Project
(including, enacting the TIF Legislation, enacting the Borrowing Legislation and
undertaking other activities) is based, in part, upon the representations, warranties,
acknowledgements and promises of the Developer and of the Lessor as set forth in this
Agreement, and the Lessor acknowledges that the Public Entities are relying upon such
representations, warranties, acknowledgements and promises.
4.
Obligations and Matters Related to the Developer. In furtherance of the intent
and purposes of this Agreement, and addition to other obligations of the Developer specifically
provided for in this Agreement, the Developer hereby agrees to perform the following
obligations:
I.
The Developer will use commercially reasonable efforts in good faith to
prosecute the construction of the Project so that the Project is completed on or before the
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Project Substantial Completion Date, subject to any rights of “force majeure” as provided
for under the Private Development Agreements.
J.
Throughout the construction of the Project and the Dog Leg Road Project,
the Developer will cooperate and will use commercially reasonable efforts in good faith
with each of the Public Entities to accomplish the purposes and intents of this Agreement.
K.
The Developer will finalize detailed design and engineering which
specifically provides for the acceptance and conveyance of storm water resulting from the
Project, the construction of the Dog Leg Road Project and other public infrastructure that
benefits the Project (collectively the “Storm Water Contributing Improvements”)
consistent with: (x) the State of Ohio EPA storm water best management provisions for
discharge of storm water, (y) the Site Plan and (z) additional Ohio EPA water quality
volume to offset __ acres of impervious surface attributable to the Dog Leg Road Project
[CONFIRM.].
5.
Obligations and Matters Related to the Lessor. In furtherance of the intent and
purposes of this Agreement, and addition to other obligations of the Lessor specifically provided
for in this Agreement, the Lessor hereby agrees to perform the following obligations:
I.
Upon the City’s request, the Lessor will promptly execute such
documents, recordable deeds and easements as requested by the District transferring or
granting (as applicable) the real property rights comprising the Property Interest
Donations to the District, the City, or such other entity as the District designates, and as
part of the documents, the Lessor will waive any rights it may have under Ohio law
related to the acquisition of such Property Interest Donations by the Public Entities
(including rights related to procedure and payment).
Date.

J.

The Lessor will accept delivery of the Project on the Project Delivery

K.
As contemplated by the TIF Legislation and subject to the CRA
Exemption, the Lessor hereby agrees to make Service Payments and Minimum Service
Payments in accordance with the terms of the TIF Legislation and the Declaration of
Covenants.
L.
Other than the obligation to pay the Service Payments, the Minimum
Service Payments and the Allocable Lighting Cost Share (as defined below), the Lessor
shall have no obligation whatsoever to reimburse or pay any Public Entity for any other
costs related to the construction, maintenance, repair or replacement of Dog Leg Road
Project or any other liability, cost or claim related thereto, including, without limitation,
any costs or claims arising any prevailing wage requirements, laws, statutes, ordinances,
rules or regulations.
M.
The Public Entities’ obligations under this Agreement are conditioned
upon: (i) prior to the consummation of the Dog Leg Road Project Borrowing, the Lessor
will have recorded the Declaration of Covenants with such seniority position as required
pursuant to this Agreement, and (ii) the Lessor will timely file or cause to be filed any
16554976v8
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legally necessary applications and supporting documents to obtain the exemption from
real property taxation for increases in assessed value of the Development Parcels and to
enable the City to collect the Service Payments.
N.
Throughout the construction of the Project and the Dog Leg Road Project,
the Lessor will cooperate with each of the Public Entities to accomplish the purposes and
intents of this Agreement) and the TIF Legislation. The Lessor will use commercially
reasonable efforts to cause Lessee to deliver the School District Discussion Letter in the
form of Exhibit H attached hereto, simultaneously with the execution of this Agreement
[PLEASE EXPLAIN HOW WE ARE HANDLING BOARD OF EDUCATION
APPROVAL AND THE 45 BUSINESS DAY NOTICE REQUIREMENTS BEFORE
THE TIF ORDINANCE IS ADOPTED AND THE 14 DAY BOARD APPROVAL
PRIOR TO ADOPTION OF THE TIF ORDINANCE UNDER 5709.40.].
O.
The Lessor acknowledges that the failure of the Lessee to fulfill any of its
obligations under the Lease does not relieve the Lessor of any of its obligations under this
Agreement, including but not limited to its obligations to pay Service Payments and the
Minimum Service Payments.
P.
The Lessor acknowledges that the Declaration of Covenants shall require
Lessor (for so long as Lessor is the Project Owner to pay an “Allocable Lighting Cost
Share” which shall be established pursuant to one of the following mechanisms: (i)
pursuant to a special assessment as established by the City in connection with a lighting
district or other authority consistent with the provisions of Ohio law and appearing on the
tax duplicate as a result thereof or (ii) pursuant to the City: (x) identifying the electricity
usage costs for electrical power for the street lighting located within the Park for such
calendar year (the “Annual Usage Cost”), (y) dividing the Annual Usage Cost by the
total then assessed property value per parcel (as determined by the Montgomery County,
Ohio Auditor (the “Auditor”) or if no such determination has then been made by the
Auditor with respect to a parcel, as reasonably determined by the City) (each a “Parcel
Assessment”) of all parcels located within the Park that have substantially completed
vertical commercial improvements on such parcels within the Park to determine an
“Annual Usage Cost per Dollar of Assessment, and (iii) multiplying the Annual Usage
Cost per Dollar of Assessment by the Parcel Assessment for the Development Parcel and
providing an invoice to the Development Parcel owner for the period of such
Development Parcel owner’s ownership of the Development Parcel.
Q.
The Lessor and any future Project owner shall follow Ohio EPA storm
water best management provisions for the discharge of storm water with respect to the
Project (including appropriate retention ponds and other facilities that will support the
retention of storm water from the Storm Water Contributing Improvements, and the
Lessor will provide the City an easement in a form reasonably satisfactory to the City
providing for the use of such retention ponds and facilities for the storm water resulting
from the public portion of the Storm Water Contributing Improvements and providing
that in the event the Lessor or any future Project owner does not operate and maintain the
storm water retention ponds and facilities the City shall be entitled to enter onto the
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Development Parcel for purposes of operating and maintaining the storm water retention
ponds and facilities as contemplated hereunder
6.
The City’s Representations, Warranties, Acknowledgments
Understandings. The City represents, warrants, and acknowledges the following:

and

I.
The City has full power and authority to execute and deliver this
Agreement and to carry out the transactions provided for herein. This Agreement has by
proper action been duly authorized and executed and delivered by the City and all actions
necessary have been taken to constitute this Agreement. Upon the City’s execution and
delivery of this Agreement, all provisions of this Agreement will be binding obligations
of the City, subject to any limitations specifically set forth in this Agreement.
J.
The City represents that upon the execution of the PMFA, all provisions of
the PMFA (including, but not limited to, the provisions as restated herein) will be the
binding obligations of the City, subject to any limitations specifically set forth therein.
K.
The City will cause the District to have access to the funds necessary to
complete the design, engineering, acquisition of right-of-way, financing and construction
of the Dog Leg Road Project.
L.
There are no actions, suits, proceedings or governmental investigations
pending, or to the knowledge of the City, threatened against or affecting the City at law
or in equity or before or by any governmental authority or third party which impairs or
prohibits the City from entering into this Agreement or any of the other agreements
contemplated herein or which would materially and adversely affect the City’s access to
the Dog Leg Road Project Borrowing or which impairs or prohibits the City from
performing any of the City’s obligations herein.
7.
The District’s Representations, Warranties, Acknowledgments
Understandings. The District represents, warrants and acknowledges the following:

and

A.
The District has full power and authority to execute and deliver this
Agreement and to carry out the transactions provided for herein. This Agreement has by
proper action been duly authorized and executed and delivered by the District and all
actions necessary have been taken to constitute this Agreement. Upon the District’s
execution and delivery of this Agreement, all provisions of this Agreement will be
binding obligations of the District, subject to any limitations specifically set forth in this
Agreement.
B.
The District represents that upon the execution of the PMFA, all
provisions of the PMFA (including, but not limited to, the provisions as restated herein)
will be the binding obligations of the District, subject to any limitations specifically set
forth herein. The District represents that upon the execution of the Supplemental Project
Agreement, all provisions of the Supplemental Project Agreement (including, but not
limited to, the provisions as restated herein) will be the binding obligations of the
District, subject to any limitations specifically set forth herein.
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C.
There are no actions, suits, proceedings or governmental investigations
pending, or to the knowledge of the District, threatened against or affecting the District at
law or in equity or before or by any governmental authority or third party which impairs
or prohibits the District from entering into this Agreement (or which prohibits the District
entering into the other agreements contemplated by this Agreement) or which impairs or
prohibits the District from performing any of the District’s obligations herein or in any of
the foregoing agreements.
D.
In order to substantially complete the Dog Leg Road Project by the Dog
Leg Road Project Substantial Completion Date, the District has entered into a contract
with IBI Group Inc. to provide surveying, engineering and other services with respect to
the Dog Leg Road Project.
Included as Exhibit I attached hereto are the sources and uses for the Dog
Leg Road Project (“Sources and Uses”), including: (i) identification of certain monies
previously expended by the Public Entities to support the Project and the Dog Leg Road
Project, (ii) the total estimated cost of the Dog Leg Road Project (including transaction
fees, advisory fees and other costs) and (iii) the funding sources for the Dog Leg Road
Project, including certain funds to be provided as a result of the TIF Legislation, the State
of Ohio Department of Transportation, JobsOhio and the City of Union. The District
represents that the Sources and Uses as set forth in Exhibit I are true and correct as of the
Effective Date, and the District shall take such actions as is consistent with the
documents related to the funding sources, including the Dog Leg Project Borrowing, to
obtain the benefits of the sources included therein on a timely basis.
E.

8.
Obligations of the Public Entities. In addition to other obligations of the Public
Entities specifically provided for in this Agreement, the City and the District agree to perform
their respective following obligations, subject to the receipt of the funds identified in the Sources
and Uses and completion of the Dog Leg Road Project Borrowing:
PMFA.

I.

The City and District will each fulfill its respective obligations under the

J.
Based upon: (i) the powers of the District pursuant to Chapter 5540 of the
Revised Code, and (ii) and powers conferred upon the District pursuant to this
Agreement, the PMFA and the Supplemental Project Agreement, the District will: let,
manage, supervise, assemble property with respect to, finance and construct the Dog Leg
Road Project and enter into such consulting, construction and other contracts as necessary
or helpful in fulfilling the Public Entities’ obligations under this Agreement.
K.
Throughout the construction of the Dog Leg Road Project, the Public
Entities will each cooperate with the Developer and the Lessor and keep the Developer
and the Lessor apprised of the District’s progress with respect to the Dog Leg Road
Project, including any delays in performance.
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L.
Throughout the construction of the Project, the Public Entities will each
cooperate with each other and with the Developer and the Lessor to accomplish the
purposes and intents of this Agreement.
M.
The District will assist the Developer and the Lessor in working with the
Public Entities and others to obtain variances, permits and other approvals that may be
required in connection with the Project.
N.
The City will use all reasonable efforts to assist the Developer and the
Lessor in connection with the application for, and timely issuance of permits necessary or
useful to the Project, including rights of access to Union Airpark Boulevard and Dog Leg
Road.
O.
The City and the District shall not intentionally undertake any action that
would obligate Developer, the Lessor or Lessee to incur costs, expenses, claims,
damages, penalties, fines, fees, injuries, liabilities and attorney fees and expenses arising
from the performance of the work by the City or the District for the Dog Leg Road
Project, including, without limitation, any costs or expenses from prevailing wage
requirements, laws, statutes, ordinances, rules or regulations.
9.
Developer and Lessor Defaults. The occurrence of any of the following shall be
a “Developer or Lessor Default” under this Agreement.
A.
The dissolution of the Developer or the Lessor or the filing of any
bankruptcy or insolvency proceedings by or against either of the foregoing which is not
dismissed or removed in thirty days, the appointment of a receiver (temporary or
permanent) for the Developer or the Lessor which is not dismissed or removed in ninety
days, the attachment of, levy upon, or seizure by legal process of any property of the
Developer or the Lessor which is not dismissed or removed in ninety days; or
B.
A failure by the Developer or the Lessor to perform or observe any of its
material obligations under this Agreement and the failure of the Developer or the Lessor
(as applicable) to correct or cause the correction of such failure within sixty days after
receipt of written notice thereof from a Public Entity; provided, however if the nature of
the default is such that it cannot reasonably be cured within sixty days, an event of
default shall not be deemed to have occurred if the Developer or the Lessor (as
applicable) commences to cure the default or cause the commencement of curing of the
default within such sixty day period and thereafter diligently completes or causes
completion of such cure.
10.
Remedies for the Public Entities in the Event of a Developer or Lessor
Default. In the event of a Developer or Lessor Default, the District may terminate any and all
agreements related to the Dog Leg Road Project, including any contracts and recover from the
Developer (to the extent the Developer or Lessor Default was comprised of a default by the
Developer) and from the Lessor (to the extent the Developer or Lessor Default was comprised of
a default by the Lessor) such termination fees or other actual damages incurred by either or both
of the Public Entities in connection therewith; provided, however, under no circumstances shall
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the Developer or the Lessor (as applicable) be liable for: (a) any indirect, reliance, exemplary,
incidental, speculative, punitive, special, consequential or similar damages that may arise in
connection with this Agreement, (b) any lost or foregone tax revenues, or (c) any damages,
liabilities, fees, costs, expenses, penalties, diminishments in value, losses or payments (including
any lost or foregone tax revenues).
11.
District Dog Leg Road Project Completion Default. The occurrence of the
following shall be a “District Dog Leg Road Project Completion Default”: the default by the
District with respect to its obligations in connection with the substantial completion of the Dog
Leg Road Project, which default is not: (i) waived by the Developer or the Lessor or (ii)
remedied by the District on or before April 30, 2023.
12.
City Dog Leg Road Project Completion Default. The occurrence of the
following shall be a “City Dog Leg Road Project Completion Default”: the default by the City
with respect to its obligations in connection with the substantial completion of the Dog Leg Road
Project, which default is not: (i) waived by the Developer or the Lessor or (ii) remedied by the
City on or before April 30, 2023.
13.
Remedies for the Developer in the Event of a District Dog Leg Road Project
Completion Default or a City Dog Leg Road Project Completion Default. In the event of a
District Dog Leg Road Project Completion Default and/or a City Dog Leg Road Project
Completion Default, the Lessor shall not be obligated to fulfill any obligations with respect to
any Minimum Services Payments due and payable, and each of the Public Entities shall take all
actions necessary or helpful after the date thereof to accomplish the release of the Lessor with
respect thereto. If Developer determines in its judgment, reasonably exercised, that the
performance of one or more aspects of the Dog Leg Road Project is not proceeding in
accordance with the terms of this Agreement or is not likely to be completed by April 30, 2023,
Developer may give notice of such determination to the Public Entities. If the Public Entities do
not present to Developer, within five (5) days after receipt of such notice, evidence reasonably
satisfactory to Developer that the identified aspect or aspects of the Dog Leg Road Project will
be timely commenced and completed as required, Developer (without prejudice to or limitation
of its other rights and remedies), at its option at any time thereafter, but without being required to
do so, may go upon the land where any portion of the Dog Leg Road Project is to be performed,
take possession of any equipment, materials, tools and appliances owned or leased by the Public
Entities thereon, finish all or any portion of the Dog Leg Road Project by whatever method it
may deem expedient, and perform such other acts as Developer deems to be reasonably
necessary or useful in connection with the same. In connection with the foregoing, the Public
Entities hereby authorizes Developer to complete the construction of the Dog Leg Road Project,
to obtain any required or appropriate governmental approvals for the Dog Leg Road Project, to
pay any fees or other charges to any applicable governmental authority, to take assignment of
Public Entities’ rights under one or more of the contracts the Public Entities has entered into with
the contractors performing the work for the Dog Leg Road Project, to take assignment of the
rights of any such contractors under its contract with a subcontractor, and to take all other actions
that Developer deems to be necessary or appropriate in connection therewith. The expense
incurred by Developer in performing all of the foregoing shall be the responsibility of the Public
Entities, jointly and severally.
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14.
General Public Entity Default. The occurrence of the following shall be a
“General Public Entity Default”: a failure by the District or the City to perform or observe any
of its material obligations under this Agreement other than related to a District Dog Leg Road
Project Completion Default or a City Dog Leg Road Project Completion Default, as applicable,
and the failure of the City or the District, as applicable, to correct such failure within sixty days
after receipt of written notice thereof from the Developer or the Lessor; provided, however if the
nature of the default is such that it cannot reasonably be cured within sixty days, an event of
default shall not be deemed to have occurred if the City or the District, as applicable, commences
to cure the default within such sixty day period and thereafter diligently completes such cure.
15.
Remedies for the Developer and the Lessor in the Event of a General Public
Default. In the event of a General Public Default, the Developer and/or the Lessor may pursue
any remedy available to it at law or in equity; provided, however, under no circumstances shall a
Public Entity be liable for: (a) any indirect, reliance, exemplary, incidental, speculative, punitive,
special, consequential or similar damages that may arise in connection with this Agreement, or
(b) any penalties or diminishments in value of the Project or the Development Parcel.
16.
Compliance with Laws. Each of the Parties agrees to comply with all applicable
Federal, State and local laws, rules, orders and regulations in performing its obligations
hereunder.
17.
Notices. All notices given by the parties hereunder will be deemed given if
personally delivered, or delivered by Federal Express, UPS or other recognized overnight
courier, or mailed by U.S. registered or certified mail, postage prepaid, return receipt requested,
addressed to the parties ant their address below or at such other addresses as either Party may
designate by notice to other Party given in the manner prescribed herein. Notices will be deemed
given on the date of receipt.
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To the City :

City of Union, Ohio
__________________
Union, Ohio _____

With a copy to:

Joseph Moore, Esq.
_____________________

To the District:

Montgomery County Transportation Improvement District
____________________________
____________________________

With a copy to:

Sebaly, Shillito + Dyer
Attn: General Counsel for the Montgomery County
Transportation Improvement District
1900 Stratacache Tower
40 North Main Street
Dayton Ohio, 45423
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To the Developer:
With a copy to:
To the Lessor:
With a copy to:

18.
Applicable Laws.
In connection with the Developer’s construction of the
Facility, the Developer will use commercially reasonable efforts in good faith to obtain and
maintain all necessary City and other governmental permits, licenses and other approvals and
will comply with all applicable federal, state and local laws, codes, ordinance and other
governmental requirements applicable thereto.
19.
Assignment. Except as specifically permitted in the Declaration of Covenants,
the Lessor may not assign its obligation to: (i) pay Service Payments, (ii) pay Minimum Service
Payments, or (iii) perform its obligations included in the Declaration of Covenants.
20.
Entire Agreement; Amendment. This Agreement (including the exhibits
hereto) contain the entire agreement between the Parties with respect to the subject matter hereof
and supersedes any and all prior discussions, negotiations, representations or agreements, written
or oral, between them respecting the subject matter hereof. This Agreement may be amended
only by a written amendment signed by all Parties begin bound by the terms of such amendment.
21.
Governing Law. This Agreement will be governed by and construed and
enforced in accordance with the laws of the State of Ohio. All actions regarding this Agreement
will be brought in a Federal Court for the Southern District of Ohio located in Dayton, Ohio, and
the Developer and the Lessor each agrees that venue in such court is proper. The Parties hereby
waive trial by jury with respect to any and all disputes arising under this Agreement.
22.
Binding Effect.
This Agreement will be binding upon and will inure to the
benefit of and be enforceable by and against the Parties and their respective successors and
permitted assigns. Each Party represents and warrants that it is executing this Agreement with
the full and proper authority and that the Parties whose names appear hereon are duly authorized
and empowered to make and execute this Agreement. This Agreement shall be binding upon
future owners of the Development Parcel until the full payment of all Service Payments and
Minimum Service Payments owed hereunder. All the provisions of the Declaration of Covenants
shall run with the land.
23.
Captions. The captions of the sections of this Agreement are not part of the
context hereof and are only guides to assist in locating such sections and will be ignored in
construing this Agreement.
24.
Severability. If any part of this Agreement is held by a court of law to be void,
illegal or unenforceable, such part will be deemed severed from this Agreement and the balance
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of this Agreement will remain in full force and effect and interpreted to the extent legally
possible to effectuate the intentions of the Parties.
25.
Time is of the Essence. Time is of the essence with respect to the performance
by the parties of their respective obligations under this Agreement; provided that the time period
for the performance of any obligation shall be extended pursuant to the applicable force majeure
provisions excusing performance from the timely performance of such obligation.
26.
Official Capacity. All representations, warranties, covenants, agreements and
obligations of the District under this Agreement will be effective to the extent permitted by
applicable law. None of those representations, warranties, covenants, agreements or obligations
will be deemed to be a representation, warranty, covenant, agreement or obligation of any
present or future officer, agent, employee or attorney of the District in other than his or her
official capacity. No official or employee of the District will be personally liable to the
Developer or the Lessor, or to any successor in interest, in the event of any default or breach by
the District or for any amount which may become due to the Developer or the Lessor or any
successor to the Developer or the Lessor or on any obligations under the terms and conditions of
his Agreement. The District represents that to its knowledge, all of the representations,
warranties, covenants, agreements and obligations of the District under this Agreement are
permitted by applicable law. All representations, warranties, covenants, agreements and
obligations of the City under this Agreement will be effective to the extent permitted by
applicable law. None of those representations, warranties, covenants, agreements or obligations
will be deemed to be a representation, warranty, covenant, agreement or obligation of any
present or future officer, agent, employee or attorney of the City in other than his or her official
capacity. No official or employee of the City will be personally liable to the Developer or the
Lessor, or to any successor in interest, in the event of any default or breach by the City or for any
amount which may become due to the Developer or the Lessor or any successor to the Developer
or the Lessor or on any obligations under the terms and conditions of his Agreement. The City
represents that to its knowledge, all of the representations, warranties, covenants, agreements and
obligations of the City under this Agreement are permitted by applicable law.
27.
District Approval. This Agreement will not be effective unless and until
approved by the Board of Trustees of the District and the City Council of the City. In the event
that any provision of this Agreement requires the approval or agreement of the District, including
without limitation changes or modifications to the Dog Leg Project, the Dog Leg Road Project
Sources and Uses, such approval or agreement may be given on behalf of the District by the
Executive Director of the District and on behalf of the City by the City Manager.
28.
Waiver. No consent or waiver, express or implied, by a Party to or of any breach
of any covenant, condition, or duty of another Party will be construed as a consent or waiver to
or of any other breach of the same or any other covenant, condition or duty to be observed by a
Party. No waiver will be effective unless provided in writing and signed by the Party against
whom it is sought to be enforced.
29.
Counterparts. This Agreement may be executed in counterparts, each of which
will be deemed to be an original and all of which together will be deemed to be one and the same
instrument.
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30.
Further Assurances. In addition to the acts and deeds recited herein and
contemplated to be performed, executed and/or delivered by either party, each party agrees to
perform, execute and deliver, but without any obligation to incur any additional liability or
expense, any further deliveries and assurances as may be reasonably necessary to consummate
the obligations contemplated hereby.
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the
Effective Date.
MONTGOMERY COUNTY TRANSPORTATION
IMPROVEMENT DISTRICT
By:__________________________________
Its:__________________________________
CITY OF UNION OHIO
By:__________________________________
Its:__________________________________

3793170.1

INSERT OTHER SIGNATURES, ETC.
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DECLARATION OF COVENANTS
AND IMPOSITION OF CONTINUING PRIORITY LIEN
This DECLARATION OF COVENANTS AND IMPOSITION OF CONTINUING
PRIORITY LIEN (this “Declaration”) is made by Project Bolt Dayton LLC, a Delaware limited
liability company (the “Declarant”), whose address is _____________, ________, ___________,
________, which, for good and valuable consideration, the receipt of which is hereby
acknowledged, including, without limitation, the undertaking by the City of Union, Ohio (the
“City”), with its principal offices at 118 North Main Street, Union, Ohio 45322, to provide funding
for public infrastructure improvements to support the development of the Property (as hereinafter
defined) and public infrastructure improvements serving the Property, pursuant to and as further
described in the Project Bolt Dayton LLC – Union Development Agreement by and between the
Declarant, the City and the Montgomery County Transportation Improvement District effective as
of the ____ day of September, 2021 (the “Development Agreement”), makes the covenants set
forth herein and encumbers the following real property:
Situated in the City of Union, Montgomery County, Ohio, and being more particularly
described in Exhibit A attached to this Declaration and made a part hereof (the “Parcel”),
TOGETHER WITH any of the following items either now or in the future located on,
affixed to, used in the operation of, or otherwise benefiting the land (or any part of the land)
described above: all buildings, structures and improvements; all fixtures used in the operation of
the real estate; all easements, rights-of-way, licenses, privileges and other appurtenances; and all
proceeds thereof (collectively, the “Property”).
The City acknowledges that the Declarant or its successors or assigns may from time to
time subject the Property to one or more mortgages subordinate to this Declaration that secure the
debt or other obligations of the Declarant.
The Declarant acknowledges and agrees that the Parcel will directly benefit from access to
and use of the Dog Leg Road Project and certain Directly Benefitting Improvements, all as
described in the Development Agreement, and the Declarant hereby expressly acknowledges that
the Dog Leg Road Project and the Directly Benefitting Improvements will directly benefit the
Parcel as contemplated pursuant to the ORC Section 5709.40, and that the Service Payments
[SHOULD THIS JUST BE MINIMUM SERVICE PAYMENTS.] shall be used to pay debt service
for any TIF Ordinance financing, and/or for the maintenance of the Dog Leg Road Project and the
Directly Benefitting Improvements to provide, among other things: (i) a unified approach to traffic
co-ordination throughout the Union Global Logistics Air Park allowing for the effective use of the
Property and the Union Global Logistics Air Park by Amazon.com Services LLC (the “Lessee”)
(and future tenants or users of the Parcel) and their respective suppliers, customers and employees,
(ii) certain traffic and other safety features, and (iii) certain amenities and benefits to the Lessee
(and future tenants or users of the Property).
The City and the Declarant agree that it is necessary and appropriate and in the best interests
of the City and the Declarant to provide for each entity that owns or becomes an owner of the
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Parcel (each an “Owner,” and if the Parcel is split and there are multiple owners, the “Owners”)
to make the payments described in this Declaration.
The Declarant and City further covenant as follows:
SECTION 1.
Service Payments. Each Owner will make the service payments
in lieu of real property taxes (the “Service Payments”) for the Parcel it owns attributable to its
period of ownership of the Parcel (including, without limitation, any unpaid amounts at the time
the Owner acquired the Parcel) pursuant to and in accordance with the requirements of Ohio
Revised Code (“ORC”) Sections 5709.40, 5709.42 and 5709.43 (the “TIF Act”) and City
Ordinance No. _______ adopted by City Council on September , 2021 (the “TIF Ordinance”).
The Service Payments for the Parcel (including any penalties and interest) will be
made in accordance with the requirements of this Declaration, the TIF Act and the TIF Ordinance
and will be in the same amount as the real property taxes that would have been charged and payable
against 100% of the increase in the assessed valuation of the Parcel (including the increase in
assessed valuation of the land included in the Parcel) using the last tax assessment date for the
Parcel prior to the effective date of the TIF Legislation as the base valuation for the Parcel (which
increase in assessed valuation is hereinafter referred to as the “Improvement” as defined in the
Revised Code Section 5709.40(A)), after credit or reduction for: (i) the CRA Exemption (defined
below) on New Structures (defined below) and (ii) any other payments received by the City under
ORC Sections 319.302, 321.24, 323.152 and 323.156, or any successor provisions thereto, as the
same may be amended from time to time (the “Property Tax Rollback Payments”)) had the
exemption granted by the TIF Ordinance not been approved.
The City acknowledges that the Parcel is included within that certain Community
Reinvestment Area identified with the Ohio Development Services Agency as Community
Reinvestment Area 2 (Zone No: 113-78470-01) and certified as of March 9, 1981, pursuant to
which upon acquisition by Declarant, the assessed valuation of each new structure on such Parcel
(“New Structure”) shall be exempt from taxation as follows: (i) 0% of the assessed valuation of
each New Structure for the first year period commencing for each New Structure on the first day
of the first tax year after completion of the new structure (the “First Tax Year”), (ii) 0% of the
assessed valuation for each New Structure for the year after the First Year (the “Second Tax
Year”), and (iii) 100% of the assessed valuation for each New Structure for the thirteen year period
subsequent to the First Tax year and Second Tax Year (the “Thirteen Tax Years”), with each such
exemption being sometimes referred to herein as a “CRA Exemption” [LETS DISCUSS TIMING
OF ASSESSMENTS.], and all obligations hereunder shall be subject to the Declarant’s or Owner’s
rights in connection with such CRA Exemption. As a result of the foregoing, the Declarant and the
City acknowledge that each Owner shall be required: (i) to pay Minimum Service Payments for
the First Tax Year and for the Second Tax Year, (ii) shall not be required to pay Service Payments
for any of the Thirteen Tax Years, and (iii) shall be required to pay Services Payments for each
tax year thereafter, subject to the provisions of this Declaration, the TIF Act and the TIF Ordinance.
The Service Payments, other than the Minimum Service Payments (which shall be paid on
the dates provided below) , when due, must be made semiannually to the Treasurer of Montgomery
17047427v3

County, Ohio (or to such Treasurer’s designated agent for collection of the Service Payments), on
or before the date on which real property taxes would otherwise be due and payable for the Parcel
[CAN WE USE SET DATES AS DESCRIBED BELOW?]. Any late payments will bear penalties
and interest at the then current rate established under ORC Sections 323.121 and 5703.47 or any
successor provisions thereto, as the same may be amended from time to time.
SECTION 2.
Minimum Service Payments. The Declarant acknowledges that
the Service Payments shall be determined by the Montgomery County Auditor (the “Auditor”) and
each year Service Payments shall be due and payable in two installments, with the first installment
due and payable no later than February 15 of the applicable tax year and the second installment
due and payable no later than July 15, of the applicable tax year.
For purposes of this Declaration, each Owner hereby agrees that regardless of the
determination of the amount of the Service Payment by the Auditor, the Owner shall pay a
“Minimum Service Payment” of $1,650,000 for each installment due and payable during the First
Tax Year and for each installment due and payable during the Second Tax Year.
In the event: (i) the first installment of Service Payments for the First Tax Year is
determined to be less than $1,650,000, Declarant shall pay in lieu thereof, the Minimum Service
Payment and (ii) the second installment of Service Payments for the First Tax Year is less than
$1,650,000, Declarant shall pay in lieu of thereof, the Minimum Service Payment [CONFIRM
AMOUNTS.].
In the event: (i) the first installment of Service Payments for the Second Tax Year is
determined to be less than $1,650,000, Declarant shall pay in lieu thereof, the Minimum Service
Payment and (ii) the second installment of Service Payments for the Second Tax Year is less than
$1,650,000, Declarant shall pay in lieu of thereof, the Minimum Service Payment.
If the Parcel is split into multiple tax parcels after the Second Tax Year, the Owner shall
allocate the Service Payments among the resultant tax parcels, and each shall be deemed a “Parcel”
hereunder; provided, however, the Owner must submit its proposed allocation of Service Payments
to the City for its approval, which approval shall not be unreasonably withheld, conditioned or
delayed. If the Owner does not propose an allocation, or if the City does not approve the Owner’s
proposed allocation by the 35th day preceding the next Service Payments due date occurring after
the tax parcel split, the Service Payments shall be allocated by the City based on the relative
assessed valuation of the resultant tax parcels as determined by the Auditor. Absent manifest error,
any allocation and determination in accordance with this Section will be final and binding on all
Owners of the Parcels. The Owner will cooperate with the City to cause any allocation created
pursuant to this Section to be filed with the Montgomery County Recorder within 30 days of the
allocation.
SECTION 3.
Binding Nature of Obligations; Additional Obligations. The
Owner’s obligations under this Declaration, including without limitation its obligation to make
Service Payments and Minimum Service Payments, are absolute and unconditional covenants
running with the land and are binding and enforceable by the City, and the Owner shall make all
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Service Payments and Minimum Service Payments without abatement, diminution or deduction
(except as provided under the CRA Exemption), regardless of any cause or circumstances
whatsoever, including, without limitation, any defense, set-off, recoupment or counterclaim which
the Owner may have or assert against the City or anyone acting by or on behalf of the City, or
damage to or destruction of the Property.
The Declarant, on behalf of itself and each subsequent Owner, agrees that each of its
covenants contained in this Declaration, including without limitation the obligation to make
Service Payments and Minimum Service Payments, is a covenant running with the land and that
they will, in any event and without regard to technical classification or designation, legal or
otherwise, be binding to the fullest extent permitted by law and equity, for the benefit and in favor
of, and enforceable by, the City against the Property and the Owner, without regard to whether the
City has at any time been, remains or is an owner of any land or interest therein to, or in favor of,
which these covenants relate. During the term of this Declaration, each Owner will cause all
instruments of conveyance of interests in all or any portion of the Property to subsequent
mortgagees, successors, lessees, assigns or other transferees to be made expressly subject to this
Declaration. The City has the right in the event of any breach of any covenant herein contained,
including without limitation the Owner’s obligation to make Service Payments and Minimum
Service Payments, to exercise all legal and equitable rights and remedies and to maintain all actions
or suits at law or in equity as against the Owner and any transferee, successor and assign thereof
as may be necessary to enforce the Owner’s obligations hereunder, and to maintain all other proper
proceedings to which it may be entitled to cure that breach.
The Declarant, on behalf of itself and each subsequent Owner, further agrees that all
covenants herein, including without limitation its obligation to make Service Payments and
Minimum Service Payments, whether or not these covenants are included by the Declarant in any
deed to its successors and assigns, are binding upon each subsequent Owner and are enforceable
by the City, and that any future Owner of the Property, or any successors or assigns of the Declarant
or such Owner, will be treated as an Owner for all purposes of this Declaration.
The Declarant, on behalf of itself and each subsequent Owner, further agrees that its
covenants herein, including without limitation its obligation to make Service Payments and
Minimum Service Payments, will remain in effect so long as the Service Payments and Minimum
Service Payments can be collected pursuant to the TIF Act, the TIF Ordinance or this Declaration
unless otherwise modified or released in writing by the City in a written instrument filed in the
Official Records of the Montgomery County Recorder.
The Declarant, on behalf of itself and each subsequent Owner, further agrees that the
covenants herein its obligation to make Service Payments and Minimum Service Payments, have
priority over any other lien or encumbrance on the Property, except for such title exceptions as are
approved in writing by the City, such approval not to be unreasonably withheld, conditioned or
delayed, and the Declarant will cause any and all holders of mortgages or other liens existing on
the Property as of the time of recording of this Declaration to subordinate such mortgage or lien to
this Declaration. The City and the Owner acknowledge that the provisions of ORC Section 5709.91,
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which specify that the Service Payments and the Minimum Service Payments will be treated in the
same manner as real property taxes for all purposes of the lien described in ORC Section 323.11
including, but not limited to, the priority of the lien and the collection of Service Payments and
Minimum Service Payments, applies to the Property.
At the City’s option and at its request, the Owner hereby agrees to provide such title
evidence with respect to the Property, at no cost to the City, as is necessary to demonstrate to the
City’s satisfaction that this Declaration is prior and superior to any other liens, encumbrances or
other title exceptions, except for Permitted Encumbrances (as defined in Section 9) [CONFIRM.].
The parties hereto agree for themselves and their respective successors, assigns and transferees, to
execute any further agreements, documents or instruments as may be reasonably necessary to fully
effectuate the purpose and intent of this Declaration to the extent permitted by this Declaration and
in compliance with all laws and ordinances controlling this Declaration.
Each Owner shall follow the State of Ohio Environmental Protection Agency storm water
best management provisions in effect as of the date hereof, and as amended from time to time, for
the discharge of storm water with respect to the Parcel subject to this Declaration, including
appropriate retention ponds and other facilities that will support the retention of storm water from
the Dog Leg Road Project and related public infrastructure (collectively the “Storm Water
Management Obligations”).
Each Owner shall pay an “Allocable Lighting Cost Share” with respect to the Parcel
owned by the Owner, which Allocable Lighting Cost Share shall be established by the City from
either of the following two methods as determined by the City from time to time: (1) (a) identifying
the electricity usage costs for electrical power for the street lighting located within the 2,000+ acre
logistics and distribution park within the City and known as the Union Global Logistics Air Park
(the “Park”) for such calendar year (the “Annual Usage Cost”), (b) dividing the Annual Usage
Cost by the total then assessed valuation per parcel (as determined by the Auditor) (each a “Parcel
Assessment”) of all parcels located within the Park that have substantially completed vertical
commercial improvements on such parcels within the Park to determine an “Annual Usage Cost
per Dollar of Assessment, and (c) multiplying the Annual Usage Cost per Dollar of Assessment
by the Parcel Assessment for the Development Parcel and providing an invoice to the Declarant
for the period of such Declarant’s ownership of the Development Parcel; or (2) the Annual Usage
Cost attributed to the street lights directly on Declarant’s property (as determined by the lighting
bills
from
Pioneer
Electric
or
the
then
current
electrical
provider).
SECTION 4.
Exemption Applications. The Owner will file all applications for
real property tax exemption together with other required documents and information with the
appropriate officials of the State of Ohio and Montgomery County as required to effect and
maintain during the term of this Declaration the exemption from real property taxation as provided
by the TIF Ordinance. The City agrees to cooperate and to execute those further documents and
provide that further information as are reasonably required in connection therewith. The Owner
will continuously use due diligence and employ commercially reasonable efforts to keep the
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exemption under the TIF Ordinance in force, not permitting the same to lapse or be suspended or
revoked for any reason within the Owner’s control.
The Owner shall not file an application for real property tax exemption as to any Parcel
under any provision of law other than pursuant to the TIF Ordinance without the express prior
written consent of the City, which consent shall not be unreasonably withheld, conditioned or
delayed. In the event that the Owner fails to timely file any application for real property tax
exemption required by ORC Section 5709.911, the Owner’s execution of this Declaration, and any
subsequent Owner’s acceptance of the conveyance of any of the Property, shall be deemed to
constitute the Owner’s written consent to an application filed by the City in accordance with ORC
Section 5709.911. In the event that, subsequent to allowance of the exemption under the TIF
Ordinance, the same is at any time revoked or suspended [BASED ON WHAT CONDITIONS?]
or the obligation to make Service Payments becomes unenforceable pursuant to ORC Section
5709.911, then Declarant will nevertheless continue to make Minimum Service Payments for the
First Tax Year and for the Second Tax Year.
SECTION 5.
Maintenance of TIF by City. The City will not, so long as this
Declaration remains effective and without the consent of the Owner:
(a)
claim or assert in any administrative or legal proceeding (including, without
limitation, by filing or amending an exemption application) that any portion of the Property is
exempt from real property taxation under any authority other than the TIF Ordinance (including,
without limitation, the relevant portions of the TIF Act);
(b)
claim or assert in any administrative or legal proceeding that the Owner is required
to pay real property taxes or Service Payments with respect to any portion of the Property under
any authority other than the TIF Ordinance (including, without limitation, the relevant portions of
the TIF Act);
(c)
collect any payments in lieu of real property taxes with respect to a Parcel pursuant
to any legislation other than the TIF Ordinance and this Declaration; or
(d)
amend or repeal the TIF Ordinance in any way that would reduce the term,
percentage of assessed valuation or CRA Exemption granted thereunder.
SECTION 6.
Default; Remedies. The following are defaults under this
Declaration (provided, however with respect to defaults by an Owner, such default shall only be a
default with respect to the defaulting Owner):
(a)
the failure of the Declarant or Owner, as the case may be, to pay on its due date
any Service Payment or Minimum Service Payment, or any installment thereof, including any
applicable late payment charges, which failure continues for more than thirty (30) days following
delivery of a written notice of default thereof by the City;
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(b)
the failure of the Declarant or Owner, as the case may be, to perform or observe
any other material covenant made by it in this Declaration, which failure continues for more than
sixty (60) days following delivery of a written notice of default thereof by the City; provided,
however, that if such default cannot reasonably be cured within such sixty (60) day period and the
Owner, Declarant or Lessee promptly commences efforts to cure such default and continues such
efforts until the cure is completed, the cure period shall extend for a reasonable time to permit the
cure of such default;
(c)

The failure by the City to observe its covenants set forth in Section 5;

(d)
the failure of the City to perform or observe any other covenant made by it in this
Declaration, which failure continues for more than thirty (30) days following delivery of a written
notice of default thereof by the Owner;
(e)
The filing by the Owner of a petition for the appointment of a receiver or a trustee
with respect to it or any of its property;
(f)
The entry of an order for relief pursuant to any Chapter of Title 11 of the U.S. Code,
as the same may be amended from time to time, with the Owner as debtor; or
(h)
The filing by the Owner of an insolvency proceeding with respect to itself or any
proceeding with respect to the Owner for compromise, adjustment or other relief under the laws
of any country or state relating to the relief of debtors.
The provisions of this Declaration may be enforced, alone or together, to the fullest extent
permitted by law, against the defaulting party by the City or the Owner. As the remedy at law for
the breach of any of the terms of this Declaration may be inadequate, each enforcing party has a
right of temporary and permanent injunction, specific performance and other equitable relief that
may be granted in any proceeding brought to enforce any provision hereof, without the necessity
of proof of actual damage or inadequacy of any legal remedy. The waiver of any default by a party
does not constitute a waiver by all parties or a waiver of other defaults. All rights and remedies
granted herein are cumulative, non-exclusive and in addition to any and all rights and remedies
that City or the Owner may have or may be given by reason of any law, statute, or otherwise, and
no failure to exercise or delay in exercising any remedy shall effect a waiver of such party’s right
to exercise such remedy thereafter. City shall not exercise any remedy under this Declaration
unless City shall first have provided written notice to the Lessee and Lessee shall have the right
( but not the obligation) to cure any default by the Owner or Declarant with any applicable cure
period running upon Lessee’s receipt of notice of such default as provided herein.
It is the further intention and agreement of the Declarant, as owner of fee title to the
Property and on behalf of all future Owners, that this Declaration constitutes and be deemed to be
a lien encumbering and running with the Property to secure the obligations of the Owner to make
Service Payments and Minimum Service Payments (and, if applicable, pay interest and penalties),
and is intended to have the same lien rights as real estate taxes and the same priority, and the
Owner will not contest those lien rights or priority. In furtherance of the foregoing, the City may,
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upon the Owner’s default of its obligations, and without limiting any other right or remedy
otherwise available to the City, subject to the cure rights provided herein, foreclose upon that lien
pursuant to the procedures and requirements of Ohio law relating to either mortgages, liens or
delinquent real estate taxes, and the Owner will not contest the validity of any such lien or
procedures. Notwithstanding anything to the contrary in this Declaration, the Owner shall not be
liable for: (a) any indirect, reliance, exemplary, incidental, speculative, punitive, special ,
consequential or similar damages that may arise in connection with this Declaration, or (b) any
lost or foregone tax revenues.
If the City has proceeded to enforce its rights under this Declaration and such proceedings
shall have been discontinued or abandoned for any reason or shall have been determined adversely
to the City, then the City and the Declarant or Owner, shall continue to be subject to the terms of
the Declaration and the grant of the CRA Exemption to the Declarant or Owner.
SECTION 7.
Insurance. The Owner or Lessee will, at all times, maintain or
cause to be maintained the insurance coverage for the Property. Liability insurance coverage will
list the City as an additional insured and shall be in commercially reasonable amounts. Builders
risk and commercial property insurance shall in the full insurable amount of the Property. If the
Property is split into separate tax parcels, the obligation for maintaining the foregoing insurance
policies will be allocated on the same basis, and in accordance with the same procedures, as those for
the Minimum Service Payments set forth above. In case of any damage to or destruction of the
Property or any part thereof, the Owner will promptly give or cause to be given written notice
thereof to the City generally describing the nature and extent of such damage or destruction. There
shall be no abatement or diminution of any payments due to City hereunder and the Owner shall,
whether or not the net proceeds of insurance, if any, received on account of such damage or
destruction shall be sufficient for such purpose, promptly commence and complete, or cause to be
commenced and completed, repairs or restoration of the Property as nearly as possible to the value,
condition and character thereof existing immediately prior to such damage or destruction, with
such changes or alterations, however, as the Owner may deem desirable or appropriate for proper
operation of the Property and are permitted by applicable law. In connection with the repair or
restoration of the Property, and subject to the requirements of any mortgage encumbering the
Property, net proceeds of the required insurance coverage not in excess of $1,000,000 shall be paid
to the Owner for application of as much as may be necessary to payment of the costs of such repair
and restoration. If such net proceeds are in excess of $1,000,000, they shall be paid to an escrow
agent mutually acceptable to City and Owner or, if Owner has a mortgage in place on the Property,
as required pursuant to that mortgage. [DELETE.]
SECTION 8.
Eminent Domain. If title to or the temporary use of the Property
or any part thereof shall be taken under the exercise of the power of eminent domain, the Owner
must promptly give or cause to be given written notice thereof to the City describing the nature
and extent of such taking. Owner shall not be entitled to any abatement or diminution of any
payments due to City hereunder except as a result of prepayments of Minimum Service Payments
as provided in this Section. In case of a partial taking, Owner shall repair and/or restore to the
extent reasonably possible the Property at its own expense. Except in the case of a taking by the

17047427v3

City or by another taking authority with the cooperation of the City, any net proceeds received
from any award made with regards to the Property in such eminent domain proceedings shall be
paid first in accordance with the loan and other agreements between Owner and mortgagees of the
Property, then to the City as prepayment of the Minimum Service Payments. The City will accept
such payment as satisfying in full the annual Minimum Service Payments for Owner or Lessee
shall not prevent City from seeking separate compensation from such taking authority for the value
of its interest in the Property so taken.
SECTION 9.
Taxes, Assessments and Liens. The Owner will pay, when due,
(i) all taxes, assessments and levies of every type or nature levied or assessed against the Property
as and when they are due and payable, and (ii) any claim, lien or encumbrance against the Property
prior to or on parity with the lien of this Declaration, other than the Permitted Encumbrances. The
Owner may contest the amount or the payment of any such tax, assessment, levy, claim, lien or
encumbrance in good faith by an appropriate proceeding.
For purposes of this Declaration, the term “Permitted Encumbrances” means: (a) all legal
highways; (b) any easements of record as of date this Declaration is recorded in the office of the
Montgomery County Recorder; (c) all zoning and building laws, ordinances, and regulations; and
(d) all real estate taxes and assessments not yet due and payable [CONFIRM.].
If the Owner fails to pay, when due, any claim, lien or encumbrance that is prior to or on
parity with this Declaration, other than the Permitted Encumbrances, or any tax, assessment, or
levy, and if any such failure or condition is not cured within 30 days after written notice from or
on behalf of the City to the Owner and Lessee (except that no notice or cure period is required if
the action is necessary to protect the security of this Declaration), then the City, at its option, may
pay the claim, lien, encumbrance, tax, assessment, or levy and any penalty or interest on the same.
The Owner must pay to the City, within 10 days after written demand, all sums of money advanced
by the City under the provisions of this Paragraph, together with interest on each advance at the
rate of six percent per year. All such advances and interest on the same will be immediately due
and are secured by this Declaration.
SECTION 10.
Notices. Any notice required or permitted to be given to the
Owner, Lessee or the City is deemed given if mailed by certified or registered United States mail,
postage prepaid, addressed to the applicable party at its address first set forth above in this
Declaration. Each of the Owner, Lessee and the City may, from time to time, change its notice
address by giving written notice to the other party at that party’s then current notice address, in
accordance with the provisions of this Section. Notice to the Lessee shall be made in all cases
where notice is provided to any other party named in the Declaration, but is not required if Lessee
is no longer the lessee of the Property.
SECTION 11.
Duration of Declaration; Termination. The provisions of the
Storm Water Management Obligations and the Allocable Lighting Cost Share shall survive until
such time as the City and the Declarant agree in writing to terminate such Storm Water
Management Obligations or such Allocable Lighting Cost Share (as applicable) and record the
same with the Montgomery County, Ohio Recorder. This Declaration is effective on the date that
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it is executed and delivered to the City. This Declaration terminates with respect to Service
Payments as to a Parcel upon the expiration of the real property tax exemption provided by the
TIF Ordinance, as the same may be amended pursuant to the TIF Act, for that Parcel. This
Declaration will survive any foreclosures, bankruptcy, or lien enforcement proceedings. Upon the
termination of this Declaration as to any Parcel with respect to any of the foregoing, and upon the
request of the Owner, the City will execute and deliver to the Owner those documents and
instruments as the Owner reasonably requests to evidence the termination. The Declarant or
Owner, as the case may be, shall have the right to terminate this Declaration upon sixty (60) days
written notice to the City, provide that all Service Payments that have accrued prior to the
termination date have been made, and at such time the Parcel shall be subject to real property
taxation by the City without application of this Declaration and any CRA Exemption.
SECTION 12.
Reporting Requirements. During each year that the tax
exemptions granted pursuant to the TIF Ordinance remain in effect, the Owner agrees to use
reasonable efforts to provide within thirty (30) days following notice from the City, the information
that is required to be provided in any reports that the City actually files with the Director of the
Ohio Development Services Agency in accordance with the TIF Act. Notwithstanding the
foregoing or any other provision in this Declaration, neither the Declarant, any Owner nor the
Lessee, on behalf of the Owner, shall be required to provide information, documents or records
that (a) constitutes trade secrets or proprietary information, (b) in respect of which disclosure is
prohibited by laws or any binding agreement, or (c) is subject to attorney-client privilege,
employee privacy, or constitutes attorney-work product.
SECTION 13.
Severability. Any provision of this Declaration that is prohibited
or unenforceable is ineffective only to the extent of the prohibition or unenforceability, without
invalidating the remaining provisions.
SECTION 14.
Estoppel Certificate. The City covenants that within fifteen days
of receiving a written request from the Owner or Lessee it will deliver to the Owner or Lessee an
estoppel certificate certifying as to the status of the obligations secured hereby, in such reasonable
detail as the Owner may request.
SECTION 15.
Interpretation; Amendments. Any reference to a section or
provision of the Constitution of the State of Ohio, or a section, provision or chapter of the ORC
includes the section, provision or chapter as modified, revised, supplemented or superseded from
time to time; provided, that no amendment, modification, revision, supplement or superseding
section, provision or chapter will be applicable solely by reason of this paragraph if it constitutes
in any way an impairment of the rights or obligations of any party under this Declaration. No
presumption will apply in favor of any party in the interpretation of this Declaration or in the
resolution of any ambiguity of any provision hereof. Unless the context indicates otherwise, words
importing the singular number include the plural number, and vice versa; the terms “hereof,”
“hereby,” “herein,” “hereto,” “hereunder” and similar terms refer to this Declaration; and the term
“hereafter” means after, and the term “heretofore” means before, the date of execution and delivery
of this Declaration. Words of any gender include the correlative words of the other gender, unless
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the sense indicates otherwise. References to articles, sections, subsections, clauses, exhibits or
appendices in this Declaration, unless otherwise indicated, are references to articles, sections,
subsections, clauses, exhibits or appendices of this Declaration. The Declaration may not be
amended except by written instrument executed by the City and the Owner and recorded in the
office of the Montgomery County Recorder; any other purported amendment is void.
SECTION 16.
Governing Law. This Declaration is made under the laws of the
State of Ohio and is for all purposes governed by and construed in accordance with the laws of the
State of Ohio. All claims, counterclaims, disputes, and other matters in question among the parties,
their respective agents, and employees arising out of or relating to this Declaration or its breach
must be filed and decided in a court of competent jurisdiction within Montgomery County, Ohio.
SECTION 17.
Waiver of Jury Trial. THE OWNER AND THE CITY HEREBY
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EACH MAY
HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED HEREON, OR
ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS DECLARATION, ANY
OTHER TRANSACTION DOCUMENT OR ANY OTHER DOCUMENT EXECUTED IN
CONNECTION WITH THIS DECLARATION.
SECTION 18.
Counterparts; Captions. This Declaration may be executed in
counterpart, and in several counterparts, each of which is an original and all of which constitute
one and the same Declaration. Captions have been provided herein for convenience only and do
not affect the construction or interpretation of this Declaration.
This Instrument Prepared By:
Beverly F. Shillito
Sebaly Shillito + Dyer, a legal professional association
1900 Stratacache Tower
40 N. Main Street
Dayton, Ohio 45423
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EXECUTED this __th day of _____________, 2021.
DECLARANT:
[DECLARANT]
By: ______________________________________
Its: ______________________________________

STATE OF _____________
COUNTY OF ____________

)
)
)

ss

BE IT REMEMBERED, that on this ___ day of ________, 2021, before me, the subscriber,
a Notary Public in and for said state, personally appeared ___________, ______________ of
_______________ an ______________________, and acknowledged the signing hereof to be his
voluntary act on behalf of the company in his capacity as _______________ thereof. The notarial
act certified hereby is an acknowledgment. No oath or affirmation was administered to the signer
with regard to the notarial act certified to hereby.
IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed my
official seal on the day and year last aforesaid.
______________________________
Notary Public
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ACCEPTED AND AGREED:
CITY OF UNION, OHIO,
an Ohio municipal corporation
By:

John P. Applegate, City Manager

Approved as to form:

City Law Director
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EXHIBIT A
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17047427v3

Error! Unknown document property name.Error! Unknown document property name.

MONTGOMERY COUNTY
TRANSPORTATION IMPROVEMENT DISTRICT
RESOLUTION NUMBER 2021-72
RESOLUTION APPROVING AGREEMENT WITH ODOT FOR $100,000 JOBS & COMMERCE
GRANT FOR THE DOG LEG ROAD/OLD SPRINGFIELD ROAD PROJECT
WHEREAS, the Board of Trustees (“Board”) of the Montgomery County Transportation
Improvement District (“District”) and the City of Union, Ohio (“Union”), by action of Resolution 2021-29
authorized the 2021 City of Union Projects Agreement in anticipation of various infrastructure
improvement projects to support economic development prospects in Union, including the Dog Leg
Road/Old Springfield Road Improvement Project; and
WHEREAS, the Executive Director has recommended to the Board that the TID accept an Ohio
Department of Transportation Jobs & Commerce grant in the amount of $100,000 for the Dogleg Road/Old
Springfield Road Project in the City of Union.
NOW, THEREFORE, BE IT RESOLVED, by the Board of Trustees of the Montgomery County
Transportation Improvement that the attached Jobs & Commerce grant from the Ohio Department of
Transportation in the amount of $100,000 for the Dogleg Road/Old Springfield Road Project be and is
hereby approved.
BE IT FURTHER RESOLVED, by the Board that the Executive Director be and is hereby
authorized to execute the Jobs & Commerce Grant Agreement with such final adjustments that may be
necessary and that the Executive Director and the General Counsel determine to not be materially
detrimental to the TID.
BE IT FURTHER RESOLVED, by the Board that copies of this resolution be provided to the
Executive Director, the Secretary/Treasurer, the General Counsel, the Finance Director, the City of Union
and the Ohio Department of Transportation .
Adopted the 4th day of October, 2021.
____________________________________________________________________
Chairperson, Montgomery County Transportation Improvement District
Attest: ______________________________________________________________
Secretary/Treasurer
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JOBS AND COMMERCE ECONOMIC DEVELOPMENT AGREEMENT
BETWEEN THE STATE OF OHIO, DEPARTMENT OF TRANSPORTATION AND
MONTGOMERY COUNTY TRANSPORTATION DISTRICT
THIS AGREEMENT is made by and between the State of Ohio, Department of Transportation, hereinafter
referred to as ODOT, 1980 W. Broad Street, Columbus, Ohio 43223 and, the Montgomery County
Transportation District, 451 W. Third Street, 10th Floor, Dayton, Ohio 45422 (hereinafter referred to as the
COUNTY TID).
1.

PURPOSE

1.1

Section 5501.03(A)(3) of the Ohio Revised Code (ORC) provides that ODOT may coordinate its
activities with those of other appropriate state departments, public agencies, and authorities, and
enter into any contracts and agreements with such departments, agencies, and authorities as may be
necessary to carry out its duties, powers, and functions.

1.2

ORC § 5501.11(A)(4) states the department of transportation with respect to highways shall
cooperate with the counties, municipal corporations, townships, and other subdivisions of the state
in the establishment, construction, reconstruction, maintenance, repair, and improvement of the
public roads and bridges.

1.3

The COUNTY TID will reconstruct and widen 7,200 LF of existing Dog Leg Road starting Union Airpark
and ending at Old Springfield. (hereinafter referred to as the PROJECT).

1.4

The purpose of this Agreement is to set forth the responsibilities of the parties associated with the Jobs
& Commerce Economic Development Program (“JCED”) funding (SAC 4JC7) that is being made
available for the PROJECT by ODOT.

1.5

The COUNTY TID shall comply with all applicable Federal and State laws, regulations, and applicable
executive orders in regards to the PROJECT. This obligation is in addition to compliance with any law,
regulation, or executive order specifically referenced in this Agreement.

2.

FUNDING AND PAYMENT

2.1

The total cost for the PROJECT is estimated to be $9,500,000 as set forth below. Funds provided
through ODOT shall be applied only to the eligible costs associated with the actual construction of the
PROJECT improvements and construction engineering/inspection activities.

ODOT JCED Funds – SAC 4JC7

$100,000

ODSA 629 Roadwork Development Funds
ODOT TID SFY22

$1,500,000
$400,000

City of Union (SIB)

$5,010,000

City of Union

$2,490,000
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TOTAL

$9,500,000

2.2

Funds provided by ODOT shall not exceed $100.000 or 2 percent of the total project cost, whichever is
the lesser amount. The COUNTY TID shall provide all other financial resources necessary to fully
complete the PROJECT, including all cost overruns and COUNTY TID claims.

2.3

All funding from ODOT under this Agreement operates on a reimbursement basis. The COUNTY TID
shall review and approve all invoices for materials, equipment and labor prior to payment and prior
to requesting reimbursement from ODOT for work performed on the PROJECT.

2.4

The COUNTY TID shall ensure the accuracy of any invoice in both amount and in relation to the
progress made on the PROJECT. The COUNTY TID must submit to ODOT a written request for
reimbursement of the state share of the expenses involved, attaching copies of all source
documentation associated with invoices or paid costs. To assure prompt payment, the measurement
of quantities and the recording for payment should be performed on a daily basis as the items of work
are completed and accepted. The COUNTY TID may submit a maximum of two requests for
reimbursement. The deadline for the final reimbursement request is December 31, 2022. The COUNTY
TID may ask for an extension of this agreement before December 31, 2022 if adequate funds have been
appropriated.

2.5

Reimbursement to the COUNTY TID shall be submitted to:
Montgomery COUNTY TID
Steve Stanley, Executive Director
451 W. Third St., 10th FLR
Dayton, Ohio 45422
(937) 637-3852

3.

PROJECT DEVELOPMENT AND DESIGN

3.1

The COUNTY TID is administering this PROJECT and is responsible for all aspects of the project,
including but not limited to: environmental responsibilities, permit requirements, right of way or
utility reimbursement, and construction contract administration.

3.2

Any right, claim, interest, and/or right of action, whether contingent or vested, of the COUNTY TID,
arising out of or related to any contract entered into by the COUNTY TID for the work to be performed
by the COUNTY TID on this PROJECT is the responsibility of the COUNTY TID. ODOT expressly rejects
any liability for the PROJECT and any claims arising from the PROJECT.

4.

CERTIFICATION AND RECAPTURE OF FUNDS

4.1

This Agreement is subject to the determination by ODOT that sufficient funds have been appropriated
by the Ohio General Assembly to the State for the purpose of this Agreement and to the certification of
funds by the Office of Budget and Management, as required by Ohio Revised Code section 126.07. If
ODOT determines that sufficient funds have not been appropriated for the purpose of this Agreement
or if the Office of Budget and Management fails to certify the availability of funds, this Agreement or
any renewal thereof will terminate on the date funding expires.

4.2

If for any reason the PROJECT is found to not be in compliance with all applicable local, state, or federal
rules and processes the COUNTY TID shall repay to ODOT an amount equal to the total funds ODOT
disbursed on behalf of the PROJECT.
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5.

THIRD PARTIES AND RESPONSIBILITIES FOR CLAIMS

5.1

Nothing in this Agreement shall be construed as conferring any legal rights, privileges, or immunities,
or imposing any legal duties or obligations, on any person or persons other than the parties named in
this Agreement, whether such rights, privileges, immunities, duties, or obligations be regarded as
contractual, equitable, or beneficial in nature as to such other person or persons. Nothing in this
Agreement shall be construed as creating any legal relations between the Director and any person
performing services or supplying any equipment, materials, goods, or supplies for the PROJECT
sufficient to impose upon the Director any of the obligations specified in section 126.30 of the Revised
Code.

5.2

The COUNTY TID hereby agrees to accept responsibility for any and all damages or claims for which
it is legally liable arising from the actionable negligence of its officers, employees or agents in the
performance of the COUNTY TID’s obligations made or agreed to herein.

6.

NOTICE

6.1

Notice under this Agreement shall be directed as follows:

If to the COUNTY TID:

If to ODOT:

Steve Stanley
Executive Director
Montgomery County TID
451 W. Third St., 10th FLR
Dayton, Ohio, 45422
(937) 637 3852
sstanely@mctid.orgl
7.

A Fred Vogel, Regional Manager
Division of Jobs & Commerce
Ohio Department of Transportation
1980 W. Broad St., MS 3290
Columbus, Ohio, 43223
(614) 752-6923
fred.vogel@dot.ohio.gov

FEDERAL REQUIREMENTS

During the performance of this Agreement, the COUNTY TID, for itself, its assignees, and successors in
interest agrees as follows:
7.1

The COUNTY TID will ensure that applicants are hired and that employees are treated during
employment without regard to their race, religion, color, sex, national origin (ancestry), disability,
genetic information, age (40 years or older), sexual orientation, or military status (past, present, or
future). Such action shall include, but not be limited to, the following: Employment, Upgrading,
Demotion, or Transfer; Recruitment or Recruitment Advertising; Layoff or Termination; Rates of Pay
or other forms of Compensation; and Selection for Training including Apprenticeship.

7.2

The COUNTY TID agrees to post in conspicuous places, available to employees and applicants for
employment, notices setting forth the provisions of this nondiscrimination clause. The COUNTY TID
will, in all solicitations or advertisements for employees placed by or on behalf of the COUNTY TID,
state that all qualified applicants will receive consideration for employment without regard to race,
religion, color, sex, national origin (ancestry), disability, genetic information, age (40 years or older),
sexual orientation, or military status (past, present, or future).

7.3

Compliance with Regulations: The COUNTY TID (hereinafter includes consultants) will comply with
the Acts and Regulations relative to Non-discrimination in Federally-assisted programs of the U.S.
Department of Transportation, Federal Highway Administration (FHWA), as they may be amended
from time to time, which are herein incorporated by reference and made a part of this contract.
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7.4

Nondiscrimination: The COUNTY TID, with regard to the work performed by it during the Agreement,
will not discriminate on the grounds of race, color, national origin (ancestry), sex, age (40 years or
older), disability, low-income status, or limited English proficiency in the selection and retention of
the COUNTY TID, including procurements of materials and leases of equipment. The COUNTY TID
will not participate directly or indirectly in the discrimination prohibited by the Acts and the
Regulations as set forth in Appendix E, including employment practices when the Agreement covers
any activity, project, or program set forth in Appendix B of 49 CFR Part 21.

7.5

Solicitations for the COUNTY TID, including Procurements of Materials and Equipment: In all
solicitations, either by competitive bidding, or negotiation made by the COUNTY TID for work to be
performed under a subcontract, including procurements of materials, or leases of equipment, each
potential contractor or supplier will be notified by the COUNTY TID of the COUNTY TID’s obligations
under this contract and the Acts and the Regulations relative to nondiscrimination on the grounds of
race, color, national origin (ancestry), sex, age (40 years or older), disability, low-income status, or
limited English proficiency.

7.6

Information and Reports: The COUNTY TID will provide all information and reports required by the
Acts, the Regulations, and directives issued pursuant thereto, and will permit access to its books,
records, accounts, other sources of information, and its facilities as may be determined by the ODOT
or FHWA to be pertinent to ascertain compliance with such Acts, Regulations, and instructions.
Where any information required of a contractor is in the exclusive possession of another who fails or
refuses to furnish this information, the COUNTY TID will so certify to ODOT or FHWA, as appropriate,
and will set forth what efforts it has made to obtain the information.

7.7

Sanctions for Noncompliance: In the event of the COUNTY TID’s noncompliance with the
nondiscrimination provisions of this Agreement, ODOT will impose such sanctions as it or FHWA
may determine to be appropriate, including, but not limited to:
a)
b)

Withholding of payments to the COUNTY TID under the Agreement until the COUNTY TID
complies, and/or
Cancellation, termination or suspension of the Agreement, in whole or in part.

7.8

Incorporation of Provisions: The COUNTY TID will include the provisions of paragraphs one through
six in every subcontract, including procurements of materials and leases of equipment, unless
exempt by the Acts, the Regulations, and directives issued pursuant thereto. The COUNTY TID will
take action with respect to any subcontract or procurement as ODOT or FHWA may direct as a means
of enforcing such provisions including sanctions for noncompliance. Provided, that if the COUNTY
TID becomes involved in, or is threatened with litigation by a contractor, or supplier because of such
direction, the COUNTY TID may request ODOT to enter into any litigation to protect the interests of
ODOT. In addition, the COUNTY TID may request the United States to enter into the litigation to
protect the interests of the United States.

7.9

During the performance of this Agreement, the COUNTY TID, for itself, its assignees, and successors
in interest agrees to comply with the following non-discrimination statutes and authorities; including
but not limited to:
Pertinent Non-Discrimination Authorities:
•
•

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252) (prohibits
discrimination on the basis of race, color, national origin); and 49 CFR Part 21
The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. §
4601) (prohibits unfair treatment of persons displaced or whose property has been acquired
because of Federal or Federal-Aid programs and projects)
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•
•
•
•
•

•

•
•

•

•
•
•
•

Federal-Aid Highway Act of 1973 (23 U.S.C. § 324 et seq.) (prohibits discrimination on the basis of
sex)
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794 et seq.), as amended (prohibits
discrimination on the basis of disability) and 49 CFR Part 27
The Age Discrimination Act of 1975, as amended (42 U.S.C. § 6101 et seq.) (prohibits discrimination
on the basis of age)
Airport and Airway Improvement Act of 1982 (49 U.S.C. § 471, Section 47123), as amended
(prohibits discrimination based on race, creed, color, national origin, or sex)
The Civil Rights Restoration Act of 1987 (PL 100-209) (broadened the scope, coverage, and
applicability of Title VI of the Civil Rights Act of 1964, the Age Discrimination Act of 1975, and Section
504 of the Rehabilitation Act of 1973, by expanding the definition of the terms “programs or
activities” to include all of the programs or activities of Federal-Aid recipients, sub-recipients, and
COUNTY TID (or other)s, whether such programs or activities are Federally funded or not)
Titles II and III of the Americans with Disabilities Act (42 U.S.C. §§ 12131-12189), as implemented by
Department of Transportation regulations at 49 CFR parts 37 and 38 (prohibits discrimination on the
basis of disability in the operation of public entities, public and private transportation systems,
places of public accommodation, and certain testing entities)
The Federal Aviation Administration’s Non-Discrimination Statute (49 U.S.C. § 47123) (prohibits
discrimination on the basis of race, color, national origin, and sex)
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations
and Low-Income Populations (ensures non-discrimination against minority populations by
discouraging programs, policies, and activities with disproportionately high and adverse human
health or environmental effects on minority and low-income populations)
Executive Order 13166, Improving Access to Services for People with Limited English Proficiency,
and resulting agency guidance, national origin discrimination includes discrimination because of
limited English proficiency (LEP). To ensure compliance with Title VI, you must take reasonable
steps to ensure that LEP persons have meaningful access to your programs (70 Fed. Reg. at 74087 to
74100)
Title VIII of the Civil Rights Act of 1968 (Fair Housing Act), as amended (prohibits discrimination in
the sale, rental, and financing of dwellings on the basis of race, color, religion, sex, national origin,
disability, or familial status (presence of child under the age of 18 and pregnant women)
Title IX of the Education Amendments Act of 1972, as amended (20 U.S.C. 1681 et seq.) (prohibits
discrimination on the basis of sex in education programs or activities)
Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA 38 U.S.C. 43014335) (prohibits discrimination on the basis of present, past or future military service)
Genetic Information Nondiscrimination Act (GINA) (29 CFR Part 1635, 42 U.S.C. 2000ff)

8.

GENERAL PROVISIONS

8.1

Record Retention: The COUNTY TID when requested at reasonable times and in a reasonable manner,
shall make available to the agents, officers, and auditors of ODOT and the United States government,
its books, documents, and records relating to the COUNTY TID’s obligations under this Agreement. All
such books, documents, and records shall be kept for a period of at least three years. In the event that
an audit-related dispute should arise during this retention period, any such books, documents, and
records that are related to the disputed matter shall be preserved for the term of that dispute.

8.2

Ohio Ethics Laws: The COUNTY TID agrees that they are currently in compliance and will continue to
adhere to the requirements of Ohio Ethics law as provided by Section 102.03 and 102.04 of the Ohio
Revised Code.

8.3

Governing Law: This Agreement and any claims arising out of this Agreement shall be governed by the
laws of the State of Ohio. Any provision of this Agreement prohibited by the laws of Ohio shall be
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deemed void and of no effect. Any litigation arising out of or relating in any way to this Agreement or
the performance thereunder shall be brought only in the courts of Ohio, and the COUNTY TID (or other)
hereby irrevocably consents to such jurisdiction. To the extent that ODOT is a party to any litigation
arising out of or relating in any way to this Agreement or the performance thereunder, such an action
shall be brought only in a court of competent jurisdiction in Franklin County, Ohio.
8.4

Assignment: Neither this Agreement nor any rights, duties, or obligations described herein shall be
assigned by either party hereto without the prior express written consent of the other party.

8.5

Merger and Modification: This Agreement and its attachments constitute the entire Agreement
between the parties. All prior discussions and understandings between the parties are superseded by
this Agreement. Unless otherwise noted herein, this Agreement shall not be altered, modified, or
amended except by a written agreement signed by both parties hereto.

8.6

Severability: If any provision of this Agreement is held to be invalid or unenforceable by a court of
competent jurisdiction, such holding shall not affect the validity or the ability to enforce the remainder
of this Agreement. All provisions of this Agreement shall be deemed severable.

8.7

Term of Agreement: This Agreement shall be in effect from the last day executed by the parties through
the date which is three (3) years after the Project Completion Date. The COUNTY TID acknowledges
that the Term extends beyond the Project Completion Date for purposes of reporting by the COUNTY
TID and monitoring by Grantor of the results of the award of Grant Funds.

8.8

Signatures: Any person executing this Agreement in a representative capacity hereby represents that
he/she has been duly authorized by his/her principal to execute this Agreement on such principal’s
behalf. This Agreement may be executed in any number of counterparts, each of which shall be deemed
to be an original, and all of which shall constitute but one and the same instrument. Any party hereto
may deliver a copy of its counterpart signature page to this Agreement via fax or e-mail. Each party
hereto shall be entitled to rely upon a facsimile or electronic signature of any other party delivered in
such a manner as if such signature were an original.

The parties hereto have caused this Agreement to be duly executed as of the day and year last written below.
MONTGOMERY COUNTY TID
OR AUTHORIZED REPRESENTATIVE

STATE OF OHIO
OHIO DEPARTMENT OF TRANSPORTATION

By:

_________________________________

By:

Title:

_________________________________

__________________________________
Jack Marchbanks, Ph.D.
Director

Date:

__________________________________

Date:

_________________________________
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MONTGOMERY COUNTY
TRANSPORTATION IMPROVEMENT DISTRICT
RESOLUTION NUMBER 2021-73
RESOLUTION APPROVING CHANGE ORDER #3 WITH
BALSBAUGH EXCAVATING, INC FOR
JACKSON ROAD ACCESS & IMPROVEMENT PROJECT TO INCORPORATE THE FULL
SCOPE OF THE CONTRACT TOTALING $1,720,019
WHEREAS, the Board of Trustees (the “Board”) of the Montgomery County Transportation
Improvement District (the “District”) and the City of Union, Ohio (“Union”), by action of Resolution
2021-29 authorized the 2021 City of Union Projects Agreement in anticipation of various
infrastructure improvement projects to support economic development prospects in Union,
including the Dogleg Road Project and the Jackson Road Project; and
WHEREAS, the Board, by action of Resolution 2021-32, has previously authorized the
selection and engagement of Balsbaugh Excavating (“Balsbaugh”) as a lead construction
contractor for the projects listed in the 2021 City of Union Projects Agreement; and
WHEREAS, the Board, by action of Resolution 2021-35, has previously authorized terms
of an initial agreement with Balsbaugh for the purchase of materials and initial constructions items
for the Dogleg Road/Old Springfield Project and the Jackson Road Access & Improvement
Project; and
WHEREAS, by Resolution 2021-50, the Board approved Change Order #1 for the
purchase of additional on-site materials for installation of storm sewer and water and an increase
to the contract price of $50,000, increasing the total contract prices to $128,547; and
WHEREAS, by Resolution 2021-60, the Board approved Change Order #2 in the amount
of $300,000 to Balsbaugh’s contract for the Jackson Road Access & Improvement Project to allow
construction to continue until final development agreements are executed for anticipated
economic development in the immediate vicinity of the Project; and
WHEREAS, the Executive Director has negotiated the terms of Change Order #3 with Balsbaugh
Excavating to incorporate the full scope including (1) widening and upgrading Jackson Rd to the
west including water, sanitary sewer, storm sewer, lighting, and other utility improvements, and
(2) constructing a new roadway north from Jackson Road to service new developments, including
water, sanitary sewer, storm sewer, lighting, and other utility improvements as; and
NOW, THEREFORE, BE IT RESOLVED, by the Board of Trustees of the Montgomery
County Transportation Improvement District that the attached Change Order #3 with Balsbaugh
Excavating for the Jackson Road Access & Improvement Project be and is hereby approved to
incorporate the full scope of the project in the amount of $1,720,019.
BE IT FURTHER RESOLVED by the Board that the Executive Director be and is hereby.
authorized to take such actions and to execute such instruments as are necessary to accomplish
the actions and transactions contemplated by this Resolution, including the actions and
transactions contemplated by Change Order #3.
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BE IT FURTHER RESOLVED by the Board that copies of this Resolution be provided to
the Executive Director, the General Counsel, the Finance Director, City of Union and Balsbaugh
Excavating.
Adopted the 4th day of October 2021.
____________________________________________________________________
Chairperson, Montgomery County Transportation Improvement District
Attest: ______________________________________________________________
Secretary/Treasurer
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CONTRACT CHANGE ORDER #3
Project Name:

Jackson Road Access & Improvement Project

Implementer:

Montgomery County Transporation Improvement District

Contractor:

Balsbaugh Excavating Inc.

Agreement Date:

May 24, 2021

Original Authorized Amount:

$78,547.00
DESCRIPTION

AMOUNT

Incorporating the full project scope

$

1,291,473.00

CHANGE ORDER TOTAL: $

1,291,473.00

The original authorized contract amount - Resolution 2021-35:

$

78,547.00

The contract price adjustment: CO #1

$

50,000.00

The contract price adjustment: CO #2

$

300,000.00

The contract price adjustment: CO #3

$

1,291,473.00

The New Estimated Contract Price: $

1,720,020.00

(1) widening and upgrading Jackson Road to the west including, sanitary sewer, storm sewer, lighting, and other
utility improvements,
(2) constructint a new roadway north from Jacson Road to service new developments, including water, sanitary
sewer, storm sewer, lighting, and other utility improvments.

This Change Order is a complete settlement of all claims including, but not limited to, the cost of the Change Order, the extension of time, if any, and all
cost and delay claims up to and including the date of this Change Order. Upon execution of this Change Order by Owner and Contractor, the abovereferenced change shall become a valid and binding part of the original Contract without exception or qualification, unless noted in this Change Order.
Except as modified by this Change Order, all other terms and conditions of the Contract shall remain in full force and effect. This Change Order is
executed by each of the parties’ duly authorized representatives.

MONTGOMERY COUNTY TRANSPORTATION
IMPROVEMENT DISTRICT

(Signature)

BALSBAUGH EXCAVATING INC.

(Date)

(Signature)

(Date)

MONTGOMERY COUNTY
TRANSPORTATION IMPROVEMENT DISTRICT
RESOLUTION NUMBER 2021-74
RESOLUTION ACCEPTING IBI GROUP PROPOSAL FOR ENGINEERING & SURVEY
SERVICES FOR PETERS PIKE/LIGHTNER ROAD PROJECT & AUTHORIZING EXECUTIVE
DIRECTOR TO NEGOTIATE & EXECUTE PROFESSIONAL SERVICES AGREEMENT
WHEREAS, the Board of Trustees (“Board”) of the Montgomery County Transportation
Improvement District (the “TID”), by action of Resolution 2021-29, approved a Projects
Agreement with the City of Union (“Union”) for the development & construction of infrastructure
projects in connection with economic development in Union and the Peters Pike/Lightner Road
Improvement Project is one of the projects identified in Projects Agreement; and
WHEREAS, the Board, by action of Resolution 2021-30, accepted an offer from JobsOhio
and DSA for a $500,000 grant from DSA’s 629 Grant Program to support the Peters Pike/Lightner
Road Improvement Project; and
WHEREAS, the Board, by action of Resolution 2021-42, approved a Development
Agreement with NorthPoint Development for $500,000 to support the Peters Pike/Lightner Road
Improvement Project; and
WHEREAS, the Union City Manager has committed to provide $500,000 to support the
Peters Pike/Lightner Road Improvement Project so that future anticipated economic development
within Union will be served by better roadway access from Peters and Lightner; and
WHEREAS, the IBI Group has submitted the attached proposal for engineering &
surveying services for the Peters Pike/Lightner Road Project and the Executive Director has
recommended that the proposal be accepted.
NOW, THEREFORE, BE IT RESOLVED, by the Board of Trustees of the Montgomery
County Transportation that the attached proposal from the IBI Group for engineering and
surveying services for the Peters Pike/Lightner Road Project be and is hereby accepted.
BE IT FURTHER RESOLVED that the Executive Director is authorized to negotiate &
execute a contract with IBI, based on the proposal, incorporating such provisions that may be
required in final negotiations, provided that the Executive Director and the General Counsel
determine that such changes are not detrimental to the TID or the Project.
BE IT FURTHER RESOLVED, by the Board that copies of this resolution be provided to
the Executive Director, the General Counsel, the Secretary/Treasurer, the Deputy Director, the
Director of Engineering, the City of Union, and IBI.
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BE IT FURTHER RESOLVED by the Board that copies of this Resolution be provided to
the Executive Director, the General Counsel, the Finance Director, City of Union and Balsbaugh
Excavating.
Adopted the 4th day of October 2021.
____________________________________________________________________
Chairperson, Montgomery County Transportation Improvement District
Attest: ______________________________________________________________
Secretary/Treasurer
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Attachment A – Services, Rates and Schedule
For Peters / Lightner Roadway Improvements
This Attachment is intended to be incorporated in an MCTID standard PSA, and as such is
not considered a complete contract.
Section 1 – Scope of the Services:
The following is the agreed scope of IBI’s professional services (the “Services”) under this
Agreement:
I.

Professional Services
1.
The Scope of this work includes providing professional services related to
the widening of Peter’s Pike and Lightner Road for a length of roughly 2300
linear feet. Per the attached plan view, the design of the intersection of
Lightner, Peters, and County Line Road will incorporate the alternative of
the future re-alignment of County Line with Lightner and minimal
improvement north of the Montgomery/Miami County line. IBI Group will
survey, design and engineer the above improvements and prepare basic
survey documents to acquire ROW at the corner of Lightner and Peters.

Section 2 – Payment and Reimbursement for the Services:
The MCTID (Owner) agrees to pay the professional fees and reimbursable expenses
incurred by IBI. Under the Agreement, IBI’s professional fees are to be established on a:
► Lump Sum Basis: the Owner agrees to compensate IBI on a lump sum basis, in the
amount of $125,000.
The invoicing for this Scope will be on a percent complete basis on a monthly interval.
Section 3 – Schedule for the Services:
We are ready to commence work upon execution of this contract.
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